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HoBenow 1HUBUIBHOTO MPOLECYaJIbHOTO 3aKOHOJABCTBA € 3alPOBA/KCHHS MOHSTTA
«EKCIepT 3 MHTaHb IpaBa». Y HAyKOBIM JOKTPHUHI CIIOCTEPIraroThCsi TUCKYCli 3 NPUBOLY
BUIIPABIAHOCTI iICHYBaHHSI IaHOTO 1HCTUTYTY B IMBUILHOMY IPOILIEC], TOMY, OCTAaHHIM YacoM, IS
npobremMatuka HaOyBae OCOOMMBOI aKTyalbHOCTi. EKcrepT 3 muTaHp mpaBa — HOBUH CyO’€KT
LUBUIBHOTO TPOLECY, a TOMY JOCH/DKEHHS HOro IMpOLECyaJbHOTO CTaTyCy Mae€ Ba)JIMBE
3HA4YeHHs JJIS FOPUIMYHOI IPAKTUKU Ta UBUIBHOTO CYyJJOUMHCTBA B LILIIOMY.

Ha namy gymky, mepur 3a Bce, CIiJ MAKPECIUTH TMO3UTHBHI aCTIEKTH BIPOBAIKEHHS Y
LUMBUIBHUI Tpollec KaTeropii ekcrepra 3 MUTaHb IpaBa, SKi TEOPETUYHO BCE X MAIOTh MicCle
OyTH 1 sIKi, IpY HAsIBHOCTI HAJIEKHOTO MPAKTUYHOTO MEXaHI3MY iX BIPOBAJUKEHHS, COPUSIN O
pearbHOMY YCIiXY 3aIy4€HHs Takoro ¢axiBLis A0 y4acTi B CyI0BOMY IPOLECI.

Cyn mocmimkye Bci pakTryHi 0OCTAaBHMHM CTIpaBH, HAJA€ M OIIHKY, BCTAHOBJIIOE iCTHHY
[0 CIpaBi, KEpYIOYHCh, Oe3MocepeHbO, CBOIM BHYTPIIIHIM IEpeKOHaHHSAM. be3ymMoBHO, Bci
pillIeHHs CyAi MaloTh CYBOPO BiMOBIJaTH BUMOTaM 3aKOHY, ajie, OLIHIOIOYH Ty YH 1HIIY HOPMY
npaBa, sKa MOXe OyTH He OJHOCTOPOHHBO pO3TIyMauyeHa 4YH, MOJXIJIHMBO, HE KOPEKTHO
copMoOBaHa, 10 MPU3BOAUTH J0 HEOJHAKOBOIO i PO3yMIHHS, CyJ JIMIIE B MEXax BIACHOTO
MEPEKOHAHHS BCTAHOBIIIOE ICTHHY MO cripaBl. EkcriepT 3 muTaHb npaBa Teep € TUM Cy0’€KTOM,
0 HAIUICHWH CIEIialbHUM  CIEKTPOM IOPUAWYHUX 3HaHb, a TOMY MOXE HaJaTh
peKOMeHAaLIHHII BUCHOBOK 3 BIANOBIAHMMHU apryMEHTaMH 1 HAJEKHUM TPAKTYBAaHHSAM MO0
3aCTOCYBaHHS HOPM IIpaBa, BHACIHIJOK YOTO 3aKOHOJIABYE IMOJIOKEHHS Bxe OyJe po3TiyMadeHe
HE OJHOCTOPOHHBO, a 3 TOYKH 30py JBOX CIHEMiamicTiB y cdepi mpaBa (MaeTbCs Ha yBasi
eKcIiepTa Ta, BiAMOBITHO, CY/I1).

BucHOBOK ekcrnepTa 3 MUTaHb MpaBa € Ji€EBUM 3acO00M HAJaHHS MOSCHEHb IO CIpaBi
CTOPOHaMH TIpolecy. BpaxoByrouum MNpPHHLIMII 3MarajbHOCTI CTOpiH, CaMe€ Ha CTOPOHY
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CTOPOHAa 4YM IHUIMM YYacCHUK CYyIOBOTO Ipoliecy He OyayTh IOBOIUTH YU CIPOCTOBYBATH
OOCTaBMHM HE Ha CBOIO KOPHUCTb. 3aKOHOJAaBUl HOPMH, Yy CBOIO 4epry, HE 3aBXKIu
XapaKTepU3yIOThCA OJHO3HAYHICTIO Ta TOYHICTIO. YacTo s Toro, mob mpaBUIBHO 3PO3YMITH,
[0 camMe XOTiB JJOHECTU 3aKOHOJIaBellb IPU HOPMOTBOPEHHI, [0 caMe O3Ha4ya€ AMCIIO3ULIS Ti€l
YW 1HIIOI CTaTTi, MPOCTO HEOOXITHO 3BEPHYTHUCS JO KBali(piKOBAHOTO IOPUCTA, SKHA 3MOXKE
HAJICKHO PO3’SICHUTH 3MICT Ta 3HAYCHHsI OyKBU 3aKOHY. Y Takiid CUTYyallii, Jormomora eKcrepra
HeoOXiJHa, ajpKke BiJl TOro, SKUM YWHOM OyayTh HaJaHl TOSCHEHHS CTOPOHOIO, SIK Oyne
BHOYyyBaHa JIiHis TTO3MBavYa YK 3aXKCT BIAMOBIa4a, 3aJIe)KUTh, BJIACHE, PIIICHHS CYIy.

Yacto mpu po3riisii cripaBu BUHUKAE HEOOXIIHICTh 3BEPHYTUCSA O 1HO3EMHUX 3aKOHIB,
mo, Oe3yMOBHO, mOTpeOye MOMOMOTH KBaTi)iKOBAHOTO IOPUCTA, SKAW 3MOXKE HaJaTh
OOTpYHTOBaHHMI EKCIIEPTHUI BUCHOBOK IOJO TIAyMadeHHS HOPM mpaBa. | me mie oawH
MO3UTUBHUYN aCMEKT BIPOBAIKEHHS JOCITIKYBAHOTO IHCTUTYTY Y LIMBUIBHUNA MTPOILIEC.

HacTynmHuM MO3UTHBHUM MOMEHTOM, SIKOMY CIIiJl NPUAUIATA yBary — Ie Te, WIO
3alpoOBaPKEHHS]  KaTeropii eKcliepra 3 MUTaHb MpaBa € TapHOK AIbTEPHATHBOIO OTPUMAHHS
MIPABOBOTO BHCHOBKY, MOPS]] 3 MOKIIUBICTIO OTPUMAaHHS TaKOTO po3’siCHeHHS Big MiHicTepcTBa
focTullii YKpaiHU 4y 1HIIUX OpPTaHiB AP KaBHOI B, Y TOMY YHCII 1HO3EMHUX. 3BEpHEHHS 10
[IUX OpraHiB MPHU3BOAMUTH JO JOBTOTPUBAIMX OUYIKYBaHb Ha BIJMOBiAb, a BiJ TaK MOPYIICHHS
CTPOKIB pO3TJISAy CIpPaBH, BCTAHOBJIEHUX 3aKOHOM. ToMmy, MiHCHO, MOMYyCK 110 HaJaHHS
PO3’ICHEHHSI €KCIIEPTOM 3 MTUTAHb NIPaBa y TAKOMY BHIIAJKY € BUIIPABIAHUM.

Pa3oM i3 MO3UTHBHMMHU acHEeKTaMHU y4yacTi B IIMBUIBHOMY MpOIlECi eKcrepTa 3 MUTaHb
mpaBa CJiJ BiI3HAYUTH Psii HEBUPIIMIEHUX MUTaHb, 10 CTOCYIOTHCSI HOTO MPaBOBOTO CTaTyCy Ta
caMmoi MPOLEAYPH 3aTyICHHS 0 PO3TISAY CIIPABH.

Bianosigno no crarti 73 LIIK «fk excniepT 3 nmuTanps mpaBa MOXKe 3aiydaTucs 0coda,
sIKa Ma€ HayKOBUH CTYIMIHb Ta € BU3HAHUM (paxiBIieM y ranysi npaBay.

VY HaykoBi#l MOKTpuHI chopmyBanacs MPaKTUYHO €AWHA JYMKa IIOAO HEBU3HAUEHOCTI
KaTteropii «BuW3HaHUK (axiBenp y Tamy3i mpaBa». SIKy came 0co0y CIiJi BH3HATH TaKUM
(haxiBIemM, XTO Ma€ MPaBO BU3HAYUTH 0co0y TakuMm (axiBiem ? Ha namy nymky, crartio 73
HIIK cmig AOTOBHUTH TOJOXKEHHSIM MPO Te, 110 BU3HAHUM (paxiBlieM y Tamysi mpaBa € ocoda,
sgKa Ma€ JIOCBi poOoTH y cdepi mpaBa HE MEHIIE IT'STH POKIB, MOCTIHHO MyOJiKye BiIacHI
IOPUANYHI TOCIIDKEHHS Y HayKOBUX BUIAHHSIX, CUCTEMAaTHYHO Oepe ydacTh y PI3HUX IMPABOBUX
3axojlaX, 3alMa€TbCs BUKIANAIBKOIO MISUTBHICTIO, MIABHINYE KBamipiKalliiHUA PIBEHb 3a
PaxyHOK ydacTi y MDKHApOJHUX MPaBOBUX KOH(EPEHISX UM IHMIMX 3axojax. Takuii mepemnik
BHUMOT JI0 €KCIIepTa 3 MUTaHb MIpaBa BHECE SICHICTh Y MUTAHHS XTO caMe MOXKe OyTH 3ay4eHHI J10
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3rinmHo Bkazanoi Buiie ctarTi LIITK «PimenHst mpo qomyck 10 ydacTi B CiipaBl eKcrepra 3
MUTaHb IIPaBa Ta JOJIYYEHHS HOro BUCHOBKY JI0 MaTepialliB CIIPAaBU YXBATIOETHCS CYIOM.

3 1bOTO BUILIMBAE, IO 33 CYIOM 3AJIMIIAETHCS MPABO BUPIIIYBATH YH MOXKE PO3’ICHEHHS
eKcIliepTa 3 MHUTAaHb IpaBa MEBHUM YMHOM BIUIMHYTH Ha BHYTpIIIHE NEPEKOHAHHS CYAJl, 3a
JIOTIOMOTOI0 SIKOTO BiH BUHOCHUTH PIllIEHHS M1 Yac pO3IJIsiay CIPaBH.

JloninpbHO, TaKOX, BiJ3HAYWTH, M0 BUCHOBOK EKCIIEpTa HE € JI0OKa3oM Mo cmpasi. Ha
Hally JAYMKY, LI OOCTaBMHA HE € TO3MTHMBHOIO 1 HE MOXKE BBaKaTUCS BHUIIpaBraHoro. Lle
MOSICHIOETHCSI TUM, 1110 3HOBY JK TaKH, BUKJIIOYHO CYAJS Ma€ MPaBO BUPILIUTH YH JOLIBHO
3alyyaTH BHCHOBOK JO MaTepiajiB CHpaBH, TOOTO SKILIO CyJ BBaKaTUME TaKUil BUCHOBOK HE
OOTpYHTOBaHHMM, TO OCTaHHIH, BIJIOBIIHO, HE JOIMOMOKE OJHUM YHHOM TPOJIMTH SCHICTh Ha
CHTYyalio, 0 CKiajack. JJo TOro »x Toil ¢axT, 10 BUCHOBOK €KCIIepTa 3 MUTAHb IpaBa HE €
JI0Ka30M IO CIpaBi TOBOPUTH MPO Te€, IO CYAIS MOKE MOCTABUTHU IMiJ CYMHIB KOMIIETEHTHICTh
ocobu, sika HOro ckjaaania.

CynoBa npaxkTHKa 3 JIOCIiIKyBaHOTO MUTAHHS JEMOHCTPYE HU3BKHI PIBEHD «IIOTIUTY» Ha
JIOTIOMOTY €KCIepTa 3 MUTaHb IpaBa y HHUBUIbHOMY mpomeci. [Ipu po3risai cymoBux crpas
MOIIMPEH] BUMAAKH, KOJIM CY[Ji BIIMOBIISIFOTh y 3aIy4€HHI BUCHOBKIB €KCIepTa 3 MUTaHb MpaBa
JI0 MaTepialiB CIpaBH Ha MiJCTaBl HEOOOB SI3KOBOCTI IIMX BUCHOBKIB Ta IX pEKOMEHAALIHHOTO
XapaxTepy.

VY pimenHi J[HinpoBcbkoro paionHoro cyay M. KueBa y cripasi Ne 755/15364/17 Bin 25
ciuns 2018 poky 3a3HaueHO: «CyJ He CIpuiiMae MOCHJIAHHS M03MBaya Ha BUCHOBOK HAayKOBO-
IIPaBOBOI EKCIEPTHU3H, CKJIAJEHUI HAyKOBMM CIIIBPOOITHHKOM ..., OCKIJIbKM BIiH HeE €
HOPMAaTUBHO-TIPAaBOBUM aKTOM, 3a CBO€I0 IPUPOJOI0 HOCUTH 1H(OpMalIiHO-pEKOMEHAAIHHNN
Ta HEOOOB'SI3KOBUI XapakTep, BUCHOBOK CKJIAJABCS 3a 3allUTOM MPEICTaBHUKA MO3MBAada»
(pitenns Ne 71937133) [1].

BinnoBigHo 1o pimenns CeBepooHENBKOro Micbkoro cyay Bia 05 kBiTHs 2018 poky y
crpasi Ne 428/11404/17: «BUCHOBOK €KCIlepTa y Tally3l IMpaBa HE € JOKa30M, MAa€ JOMOMIXHUN
(KOHCYNBTaTUBHUIN) XapakTep 1 He € 00OBSA3KOBHUM JJISl CYNy. 3 YpaxyBaHHSM BUILIEBUKIIAIEHOTO
CyJ He MpuiiMae BUIIEBKa3aHUH HayKOBO-NPAaBOBUI BUCHOBOK IPH BUPIIIEHHI OOIPYHTOBAHOCTI
mo30BHUX BUMOD» (pimenns Ne 73201231) [2].

[Tommpeni BuUMAnKH, KOJHM CTOPOHM HAMAIOTh BHCHOBKH EKCIEpTa, M0 IyOIFOIOTH
TTOJIOXKEHHS, SIKI MalOTh MICTHUTHCS Y MOTHUBYBaJbHIM YacTHHI CyIOBOTO pimieHHs. [lomiOHwmit
BHUCHOBOK OITMCAaHO, Ul NPUKJIaay, B CYJOBOMY pILICHHI, [0 MICTUTbCA B €IMHOMY peecTpi
cynoBux pimens 3a Ne 73238539 [3]. B 3a3nHaucHOMY BUNAIKY CY/ BiIXHJIMB BUCHOBOK Ta HE

BpaxyBaB HOTO IIPH BUHECEHHI CYI0BOTO PIIIICHHS.

111



HaBeneni Buie TBEp/HKEHHS TOBOPSTH MPO Te, MO (PAaKTUYHO BHCHOBOK EKCIEpTa 3
MUTaHb MpaBa HEMAa€ >XOJHOI IOPUIUYHOI CHJIM, a PECKOMEHIAIIWHUN XapaKTep 4acTo Halae
CyIUIi paBo B3araji He OpaTH MOro J0 yBary.

TakuM 4YMHOM, Ha ChHOTOJHI, HOBEJNA IMBUILHOTO IPOILECYaTbHOTO 3aKOHOJABCTBA HE
BHIIpaBIajia JOIUIBHICTH CBOTO icCHYBaHHs. Cama 1o co0i i7es 3aIydeHHs 10 CIIpaBu eKcrepTa 3
MUTaHb [IPaBa Ma€ CBOI peaybHi MO3UTHBHI aCTIeKTH Ta HAaBITh HEAOHMSKUI MOTEHIIAN 10 YCHiXY,
aJie K 3aJHUIIAETHCS PAJ HEBUPIMICHUX MUTaHb, 10 MPU3BOAATH O 3BEACHHS HaHiBeIb AIMCHOI
JIOTIOMOTHY €KCIepTa 3 MUTaHb NpaBa y po3msiai cipasu. OTxe, Ui TOTo, MO0 yIOCKOHATUTH
ICHYIOUY CHUTyallil0 y AOCHKYyBaHil cdepl HEOOXiIHO: BHECTH SACHICTh IOAO MPAaBOBOTO
CTaTycy eKCIepTa 3 MUTAaHb IpaBa, BU3HAYMBINM OUTBII KOHKPETHI BUMOTH JO Takoi ocoOw;
JI0JaTH 10 TEpeNTiKy MOXIMBUX JIOKa3iB IO CIpaBli BUCHOBOK EKCIIEpTa 3 INHTaHb MpPaBa,
HAQ/IaBIIM HOMYy HE pEKOMEHIAIiiiHui, a OO0OB’SI3KOBUH XapakTep; Y3arajJbHHTH CYIIOBY
NPAaKTUKY 3 JOCIIPKYBAaHOTO IHMTaHHS, HAJABIIM CyJaM PEKOMEHJAIil II0A0 3alydeHHS
BHCHOBKIB €KCIIepTa 3 MUTaHb IIpaBa O MaTepiajiiB CIpaBy Ta BUKOPUCTAHHA 1X NPH BUHECEHHI

CYAOBOTO PillICHHSI.
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JIOHOpPCTBO KpOBI 1€ OJAWH 13 HANpPsMIB JISUIBHOCTI JEp)KaBHOI TOJITUKH Yy cdepi
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