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KOHCTUTYIIUOHHASA PEITTAMEHTALIUATIPUHITUITIOB
MMPABOCYJIUA B EBPOITIEMCKUXTOCYJAPCTBAX

CymecTByIOT  pa3lM4yHbIE  CHOCOOBI  3aKpemIeHUs
KOHCTUTYLMOHHBIX MPUHIIMIIOB IPABOCY/IHsI B KOHCTUTYIIMOHHBIX HOPMaXx,
YTO BO MHOT'OM OOYCIIOBJIEHO OCOOCHHOCTSIMH IOPUIMUECKON TEXHUKH:
CYUIHOCTh MPHUHIIMIA MOXKET OBITH BhIpa)K€HAa B TOUHOHW W SICHOH
(opMyMHUPOBKE B KOHKPETHO ONPEAeTIeHHON KOHCTUTYILIHOHHOH HOpME
1100 ee onpezeieHne BO3MOYKHO Ha OCHOBE BBISIBJICHHS O0ILIETO CMBICTIA
COBOKYTHOCTH KOHCTUTYI[HOHHBIX HOPM B UX CHCTEMHOMN B3aMMOCBS3H.
KoncTuTynimonHbsle TpUHIMIIBI TPABOCYIUs BCET/A 3aKJIIOYEHBI B
HOpPMaXx, HO 3TO HE TOBOPUT 00 MX TOXKIECTBEHHOCTH, IIOCKOIBKY 3TO
KaTeropuy pa3HoW cTerneHu 00IHOCTH. HOPMBI-TPHHIINTIBI SIBIISTIOTCSE
TpsIMOiA (POPMOIA BEIPKEHN S IPHHIIMTIOB, HO, TIOCKOMBbKY PHHIIMITBI MOT'Y T
OBITH HE TONBKO MPSIMO BBIPAYKEHBI B HOPMax MpaBa, HO ¥ BEIBOIUTHCS
13 KOMIUIEKCa HOPM, TO IPHHIIMIIBI IPaBa MOTYT OBITH 3aKIIIOUCHBI U B
HOpMax-TIpaBuIIax (Torjaa uX coJep:kaHue pacKpbIBaeTCs B HECKOIBKUX
MPaBOBBIX HOpPMaX, KaXK1asi U3 KOTOPBIX (POPMYIUPYET JIMIIb OTACTEHOE
TMI0JI0’KEHHE, COCTaBHYIO YacTh TOT'O WJIM MHOTO IpUHIIMMA). BmecTe ¢
TeM, 9TO HE 03HA4YaeT OTHECEHHE JII0OOT0 KOHCTUTYLHOHHOTO
MOJIOKEHU S, CBSI3aHHOTO C MMPABOCYAMEM, K €r0 PUHIIUIIAM.

Kak cunraer B.H.bu6wuio, cBoe moinHoe BIpaskeHre TOT WK HHON
MIPUHLIMII TPABOCYANS HE MOKET MOTYyYUTh JIUIIIb B OTHOM HOpME IpaBa,
Jla’ke eclii oHa OyJeT HOPMOW-IPUHIUIIOM. TOIBKO KOMIUIEKC HOPM
MOXET BBIpaXKaTh KaXKIbIA W3 NaHHBIX OpuHOUnoB [1, c.11], uto
OO0BSICHACTCSA CIOXHBIM HOPMAaTHBHBIM XapaKTEpOM COJAEpKaHUs
yKa3aHHBIX TPUHIUIIOB (B 3TOM CITy4ae PUHIIUI ITPABOCYUS MOISKUT
MBICJIEHHOMY BBIYJIEHEHUIO MyTE€M COIOCTABJIECHUS M aHalM3a
KOHCTHTYLIMOHHBIX HOpM). TaKo¥ Moxo/1 Hallles OTpakeHUe U B IPAKTHKE
Koucrurytnonnoro Cyna PO [2, n.4.2 MOTHBHPOBOYHOM YacTH |.

KoHcTUTyIHOHHBIE HOpPMBI, BBIpa)XaloIIue COJAEpKaHUE
KOHCTUTYLIHOHHBIX MPUHIUIIOB MPaBOCYIUs, KaK U OOJBLIIMHCTBO
KOHCTUTYIIMOHHO-TIPaBOBBIX HOPM, HE COJEpKaT B ceOe YETKHX
yKa3aHUW Ha MpaBa W OOS3aHHOCTH YYaCTHUKOB MPAaBOOTHOLICHHH.
Cnenudrka MHOTHX KOHCTHTYLIMOHHBIX HOpM, orMedaeT B.C.OcHoBHH,
COCTOUT B TOM, YTO OHM 3aKpPEIISIOT JIMIIb OCHOBHBIE YEPTHI
OOIIIECTBEHHBIX OTHOIICHHH, PErYIUPYeMbIX BO BCEX JIETAISIX HOPMaMHU
JpyTHUX oTpacnieit mpasa [3, ¢.19], T.e. KOHCTUTYIIUSI PETYAUPYET BO BCEX
cepax xu3HU 0011ecTBa 0a30BBIC OCHOBBI OOIIECTBEHHBIX OTHOIICHUM.
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Ha ocHoBe aHanm3a BhICKAa3aHHBIX B IOPHAMYECKOH JHTEparype
TO3ULMI HAMH TIPeIlIaraeTcsi ONpeeieHne KOHCTUTYIMOHHBIX TPUHITUIIOB
MPaBOCYAMS KaK MCXOAHBIX, YHUBEPCAJIbHBIX M 00Ie00s3aTeIbHBIX
YCTaHOBJICHUI BBICIIICH CTEIICHU HOPMATHBHOM 0000IIIEHHOCTH, CYIITHOCTh
KOTOPBIX MPAMO cPOpMyIHpOBaHa B KOHCTHTYLIMOHHOW HOpMe JIHOO C
OYEBHUIHOCTHIO BBIpa)k€Ha B KOMIIJIEKCE KOHCTHTYIIMOHHBIX HOPM,
B3aMMOOOYCIIOBIIEHHO M B3aMMOCBS3aHHO PEryIUpYyOIHX Haubosee
CYIIECTBEHHBIE CTOPOHBI JIEATEIBHOCTH Cyda MO OCYIIECTBIECHUIO
cyneOHoit Biactu [4, ¢.48-50]. CrucreMy KOHCTUTYIIOHHBIX TIPHHITUIIOB
MPaBOCYIXS, TIO HAIIEMY MHEHHIO, COCTABIISIIOT TPUHIMITBI OCYIIECTBICHHS
MPaBOCYIIHSI TOJIBKO CYIOM, JOCTYITHOCTH IPABOCYIIHS, HE3aBUCHUMOCTH
OeCTPUCTPACTHOCTH CyJIEH, COCTSA3aTeNbHOCTH M PaBHONPABHS CTOPOH
MpU OCYUIECTBICHUU MPABOCYIUsSI, MYOIUYHOTO OCYLICCTBICHHS
npasocynus [5, c. 117-128].

KoHcTHTYIIMOHHBIE HOPMBI JOJDKHBI TIPSIMO 3aKpETIsTh Hanbonee
Ba)KHbIE TPeOOBaHUS KOHCTUTYLIMOHHBIX MPUHIUIIOB MPaBOCYIHS,
MO3TOMY HX CYIIHOCTh MOXET U JIOJDKHA OBITh HanOouiee aleKBaTHBIM
0o0pa3oM BBIpak€Ha B KaXkJ0H coBpeMeHHOW KOHCTHUTyuuu. [lon
COBPEMEHHON KOHCTUTYLIMEH B POCCHUICKON IOPUIAUYECKOW HayKe
TTOHUMAETCS «MAaKOU OCHOBHOU 3AKOH (CO80KYNHOCMb HECKOIbKUX
OCHOBHBIX 3AKOHO8 68 HEKOMOPbIX CMPAHAX, d 6 eOUHUYHDBLX
20Cy0apemeax - U UHbIX OOKYMEHmMO8), KOMOpPblll COOMBEmCma)yem
obujeyenogeyeckuM YyeHHocmam, mpebosanuiImM COYUAIbHO20
npoepecca u 0eMOKpaAmu4ecko20 Muponopsoka» [6, c.6].

OOmenpru3HaHHBIA XapakTep MNPUHIHUIOB MPaBOCYAUS
MOATBEPKAAETCA KOHCTUTYHUOHHON MPAKTHUKOW MOAABISIOUIETO
OOJNIBIIIMHCTBA 3apYOSKHBIX rocyapcTB. Hanbonkliee 3HaueHEe UMEeT
CPaBHUTENBHO-TPABOBON aHAJIH3 3aKPEIUICH WS IIPUHIIUIIOB TPABOCY/IHS
B KOHCTUTYIHUSIX E€BPONEHCKUX TOCYIapCTB pPOMaHO-TepMaHCKON
[IPaBOBOM CEMbH, NPUHSTHIX BO BTOPOU MONOBHHE XX B., IIOCKOIIBKY
JIaHHBIE TOCYAAPCTBA IMEIOT CXOIHBIN YPOBEHB OOILIECTBEHHOTO Pa3BHUTHSI,
OTHOCATCSI K OJTHOM €BpPONENCKONM IMBUIM3ALIMU U MPaBOBOW CEMBE,
00beMHEHB! O0LMMH IEHHOCTSIMU (IEMOKpATHsI, BEPXOBEHCTBO MPaBa,
MpaBa 4eJIOBEKa W T.JI.), @ MX KOHCTUTYIIMM B HAUOOJBIICH CTENCHU
BOCTIPHHSUTH OOIIETIPU3HAHHBIE TPUHIIUIIBI 1 HOPMBI MEXTYHAPOJHOTO
npasa, B TOM YHCJe B Cepe OCYIIECTBICHNUS PABOCYIHSI.

[IpuHIMIBI MpaBOCYIUS 3aKPEMJICHBl B pacCMaTPUBAEMBIX
koHCTUTYIHSX [7; 8; 9; 10] B crenyromux popMyInpoBKax:

- OCYUIECTBJIEHWE MPaBOCYAUs TOJIBKO CyqoM (MpaBOCYAHE
ocymecTisercs: Tonbko cyaamu (1.1 ¢r.87 Koncrutynuu ['peruu u
Ip.); mMpaBocyaue ocymecTBIsoT cyabl (cT.141 Koncturynuu
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CrnoBanikoii PecriyOnnku); mpaBoCyue OCYIIECTBISICTCS CYAeOHBIMU
nHcTaHuAME (4.1 cT.125 Konctutynunu PymbeiHMM); Cynbl SABISIOTCA
OpraHaMH BIIACTH C KOMITETEHIIHeH oTpaienus npaBocyaus (1. 1 ¢1.202
Konctutynun Ilopryransckoii Pecnybnukm); cyneOHasi BIacThb
ocymectBisiercsa cygamu (c1.92 OcHoBHOro 3akona dexepaTuBHOU
Pecniyonuku I'epmanus, 4.3 §3 OcHoOBHOro 3akoHa DuHISHIUN);
MTPABOCY/IME OCYIIECTBISACTCS TONMBKO cynoM (4.1, 3 cT.118, u.1 c1.47, u.3
ct.128 Koncrutyiun PD); mpaBocyre oCyIecTBISETCS UCKITIOIUTETHHO
cynamu (4.1 ct.124, 4.1 c¢1.127 Konctutynmu Ykpaussl) u 1p.);

- IOCTYITHOCTH TpaBoCyAus (IPUHIIUIT HAXOMUT CBOE BEIPKEHNUE B
COBOKYITHOCTH HOPM, IPEIyCMAaTPUBAIOIINX, C OJJHOH CTOPOHBI, TIPAaBO
Ha CylaeOHYI0 3al[UTy, C JAPYrod - 00sA3aHHOCTH rocynapcTBa
obecrieunTh mpaBa U CBOOOBI YenoBeKka mpasocyaueM (1.3 ctr.9, m.1
ct.24 Koucrurynus Ucnanuu, c¢1.2, a63.1 c1.24 KoHCcTHTYHMH
Uranbsackoit Pecrybnukwy, cr.5, 4.l ct.45 Koncrutynuu PecryOnuku
[oineia, a63.1 cr.5, a63.4 cr.15, a63.1 ¢1.23 Koncrurynmu Pecryonuku
CrnoBenus, c1.cT.2, 18, 4.1 ¢1.46,4.1 c147, c1.52 mu.1 ct.118 Konctutymuu
P®, 1.2 c1.3, u.1 ct.55 Konctutyiuu Ykpauusl u jap.). HazBanust crateit
HEKOTOPBIX KOHCTHTYIIUH MPSAMO yKa3bIBAIOT HA CBOOOMHBIN JJOCTYII K
npaBocyauio (c1.21 Koncturynun Pymeiauu, cr.20 KoHctutynun
[optyranbckoit PecriyOnuku), mpudeM 3aciTy>KMBalOIUM BHUMAaHHUS
SBJISIFOTCSL C(HOPMYIMPOBAHHBIE B HUX TapaHTHU: «8 NPAGOCYOUU He
Mooicem Oblmb OMKA3AHO 6CIe0CmEUe HeOOCTHAMKA IKOHOMUYECKUX
cpeocmsy (1.1 ¢1.20 Koncruryunu INopryransckoit PecriyOmukm);

- HE3aBUCHUMOCTHh M OECHPUCTPACTHOCTH CyaeH (MpH ITOM
TpeOOBaHKME HE3AaBUCUMOCTH CyjleH (He3aBUCHMOCTb cyueit (a03.3 §50
Koncrutyunu Benrepckoit Pecniyomiky, a63.1 c1.97 OcHOBHOTO 3aKk0Ha
OeneparuBHoit Pecniyonuku I'epmanus, 4.1 c1.29 Konctutynun
Pecnyonuku Xopsarust, 4.1 c1.30 Coro3Hoit koHcTUTynmu LIBelinapckoit
Kongenepaunu, 4.1 c1.120 Koncrurynuu PO, u.1 c1.126, 4.1 ct1.129
Konctutynuu YkpauHsl 1 Jp.); HE3aBUCHMOCTb MarucTparypsl (a03. 1
ct.104 Koncruryiwu UranbsHckoi PecityOnnkn); He3aBUCUMOCTD CYIOB
(pa3n.62 Konctutyuu Koponescrsa [anus, n.2 ¢1.98 Koncturyuu
Pecniyomukn Makenonus, 4.3 §3 OcHoBHOro 3akoHa GUHISHANY | JP.))
3aKpeIIsIeTCsl B KOHCTUTYIIMOHHBIX TEKCTaX 3HAYMTENBHO Yallle, YeM
TpeboBanue OecnpuctpacTHOCTH cyna (a63.2 ct.111 Konctutynuu
Uranpaackoit Peciybnuku, 4.1 c1.45 Koncrutyuuu PecmyOimkun
[Monbma, a63.1 cr.141 Koncrurynuu Cnosankori PecryOnuku, a63.1
c1.23 Koncrutyiuu Pecniyonuku Crnoenus, 4.1 ¢r.29 Koncrurynuu
Pecny6onuku Xopmatus, a63.1 c1.82 Koncrurynuu Yemckoi
Pecniyonuku, 4.1 c1.30 Coro3noit koncrutynuu llIBeitnapckoi
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Kougeneparuu u nip.). Koncturynmonnsiii Cyn P®, obparasics k ct.120
Koucturymuun PO, chopmynupoBan nonokeHrne, CoriacHO KOTOPOMY
OecrpuCTpPacTHOCTh O3HAYAET BHYTPEHHIO HE3aBHCUMYIO MO3HIINIO
cyapu 1o aeny [11, m.4 MOTUBUPOBOYHOM YaCTHU];

- COCTSI3aTENbHOCTh U PABHOMPABUE CTOPOH TPH OCYIIECTBICHUH
npaBocyaus (3akKperuisieTcs HemocpeacTBeHHo (a63.2 ct.111
Konctutynun Uranbsuckoit Pecnybnuku, 4.3 cr.123, 4.2 c1.118
Koucturyuu PO, n.n.2 n 4 4.3 c1.129 KoHcTuTynmu Ykpaussl u ap.)
MO0 TyTeM YKa3aHHs Ha CIPaBEIJIUBOC paccMOTpeHue jena (a63.1
ct. 111 Koncrurymn Uranssackoii PecyOmuky, 4.1 ¢1.45 Konctutyimn
Pecnnyonuku Ilombma, m.4 ct1.20 Konctutynuu [lopTyranbckoi
PecnyOmnuiky, u.2 §21 OcHoBHOTO 3aKoHa DUHIISTHIUY U JP.);

- MyOJIMYHOE OCYILIECTBIICHHE MPaBOCYAUsI (B CXOKHX (DOPMYITHPOBKAX
3aKpeIuIsieTcs MOJIKeHHEe 00 OTKPHITOM (ITyOJIMYHOM) PACCMOTPEHHH AT
B cymax (a03.1 §57 Koncrurynuu Benrepckoii Pecniyonuku, m.2 cr.93
Kouctutymuu I'perun, m.1 ¢1.120 Konctutynuu Mcnanum, ct.121
Koncrutynuu KoponesctBa Hunepnannos, cr.45 Koncrutyuuu
Pecniyonuku Ilonpmia, ct.126 Koncrutynun Pymbianm, a63.2 cr.48
Koncrutynmu Cnoatkoit Pecrryoniiku, ct.24 Konctutyn Pecyonmku
Crosenus, cr.117 Korcrutym Pecriyomiku Xopsatus, 4.3 c1.30 CorosHoit
koHcTuTyuu LBetnapuy, 4.1 ¢1.123 Koncrutynuu PO, 1.7 4.3 ¢1.129
Koncrutynmu YkpauHsl v Jp.) U TyOJTMYHOM OOBSIBJIGHHU CylIeOHOTO
pemerns (1.3 ¢1.93 Konctutymmu ['perun, m.3 c1.120 Koncruryiuu
Ucnanuu, n.1 ¢1.102 Koncrutyiuu Pecriyonuku Makenonus, ct.121
Konctutyniuu KoponescrBa Hunepmanmos, 4.2 cr.45 Konctutynun
Pecnyomnuku [Nonbia, a63.3 ct.142 Koncrutyimu Criogarikoii Pecriyonmkuy,
4.1 ct.117 Konerurynuu Pecrryonuku XopBatus u 11p.).

[poBenenHoe cpaBHUTENEHO-PABOBOE UCCIIEOBAHHE ITOKA3BIBACT,
YTO OIpeeeHHbIE HAMH KOHCTUTYLIMOHHBIE TPUHIIAIIBI MTPABOCY/IHS
cofiepKaTcsl B JOCTATOYHO YETKMX M CXOMHBIX (OPMYIMPOBKAaX B
OOJBIIMHCTBE PACCMOTPEHHBIX KOHCTHUTYIMOHHBIX TEKCTOB, XOTS MX
TIOJIHBIE TIEPEYHH BeChbMa Pa3JIMYHBI TI0 CBOEMY COZIEPIKaHUIO U 00beMy
[12, c.51; 13, ¢.392-399; 14, ¢.246-269; 15, c¢.423-424]. B Toxe Bpem,
MPUHIWT HE3aBHCUMOCTH M OSCIIPUCTPACTHOCTH Cylel BBIpa)eH, Kak
MPaBUJIO, CAMOCTOSTEILHBIMU TPEOOBAHUSIMU HE3aBUCUMOCTH Cyled U
OecnprCTpacTHOCTH Cy/Ia; PUHIIMIT JOCTYITHOCTH TIPABOCY/IHST HAXOIUT
CBOE BBIPaXXCHHE B COBOKYIHOCTH KOHCTHUTYIHOHHBIX HOPM,
MpeIyCMaTPUBAIONIMX MMPABO HA CyACOHYIO 3alIUTy U O0S3aHHOCTH
rocyapcTBa rapaHTUPOBATH MPaBa YeI0BEKa; TPUHIIUIT COCTSA3ATEBHOCTH
Y paBHOIPABHS CTOPOH MPH OCYIIECTBIICHUH MTPABOCYXS (POPMYIUPYETCs
KaK HEeMOCPEICTBEHHO, TaK M IyTEM IEPEUNCIICHNS] OCHOBHBIX CYIEOHBIX
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rapaHThi MO0 yKa3aHHeM Ha CIIPaBEIMBOE PACCMOTPEHHE JIeNa; IPUHIIHTT
MyOIMYHOTO OCYNIECTBICHHS MPABOCYAHs BKIOUAaeT TPpeOOBaHUS
OTKPBITOTO CyAe0HOr0o pa3doupaTeNbCcTBa, a TAaKXKEe BO MHOTHX
KOHCTHUTYIHSIX M MyOJMYHOT0 OOBSBIEHUs cyneOHOTo pemieHus. B
HEKOTOpPBIX KOHCTUTYLUSAX, Hanpumep, B KoHnctutynnn ®paHIry3ckoit
Pecnybnvku, mpuHOUNEBI paBocynus BooOIIe He (HOpMyIUpPYIOTCS
HEIOCPEICTBEHHO, OTHAKO HAXOIAT CBOE BBIPayKEHHE B KOHCTUTYLIMOHHBIX
HOpMax 1 nofiokeHnsx OpraHdeckrx 3akoHoB. B Toxe Bpems B KoncTutyrmm
YKparHbI 3aKperieHbl OCHOBHBIE MPHHIIUITHI CYIOMPOX3BOICTBa (4.3 c1.129
Koncturyiwn YKpauHbI), IPY TOM, YTO 3aKOHOM JIOVKHBI ObITh OMPEICIICHBI
TaKoKe MHBIC TIPUHIMIIBI CYIOMPOU3BOICTBA B CYIaX OTAGIBHBIX CyIeOHBIX
ropucavkimii (4.4 ¢1.129 Konctutyim YkparHbr).
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