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Annomauyus

CraThs MOCBSAIIEHA UCCIIETOBAHUIO CYIIIHOCTU U COJEPKAHUS MIPUHITUIIA 3AIUTHI JIETUTUMHBIX OKHUJTaHUN
Kak (yHIaMEHTAJIbHOT'O MPHUHIIMIIA €BPOMEHUCKOTO aJMHHUACTPATUBHOTO TpaBa. PaccmaTrpuBaroTcss OCHOBa-
HUS W Tpeneisl TPUMEHEHHS 3aIlUThl JICTUTUMHBIX OkuaaHuil B mpaBe EC, 000CHOBBIBaeTCS HEOOXOIH-
MOCTH €T0 BHEAPEHUS B YKPAUHCKOE a/IMHHICTPATHBHOE TIPaBO.

Summary

The article is devoted to the nature and content of the principle of the protection of legitimate expecta-
tions as a fundamental principle of European administrative law. The legal basic and the exceptions to the
principle are investigated. The perspective implementation into Ukrainian Administrative law is also dis-

cussed.
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BUKOHABYUU NMPOLIEC B YKPAIHI: MPABOBA NPUPOJA

Y cmammi nasedeni o3naku 6ukonasuoeo npoyecy, BUsHaUEHa o020 NPasosa npupood, chopmynbLo8ani npono3uyii,
HANpasneHi Ha YOOCKOHANEHHA CUCeEMU 3aKOHO0ABCNEA, WO Pe2ynioe GUKOHA8YUIL npoyec.

Kniouosi crosa: euxonasuuil npoyec, 8UKoHagye NPoeaoICeHHsl, NPABOBA NPUPoOd, PUOUYHUL npoyec.

IMoctanoBka mpoodJjeMU. AKTYaTbHICTH TEOpe-
THUKO-TIPABOBOT'O JIOCTIKEHHS IUTaHb BUKOHABYOTO
mporecy oOyMoBIleHa HEOOXimHICTIO: 1) mpoBeneH-
HSl CyYacHHMX HAyKOBO-TEOPETUYHHUX JIOCIIKCHb B
rajgy3i BUKOHAaBYOTO Mpolecy; 2) OUTbII IIBUAKOT
nporecyaiizamii A1 CTBOPEHHS CHCTEMHU 3aKOHO-
JIABCTBA, 110 PEryJIIO€ MPOLIEC BUKOHAHHS CYZOBUX
aKTIiB Ta pillleHb HIIUX OpraHiB (IIOCaJ0BHX 0Ci0);
3) mokpameHHsi opraHizamii Ta (QYHKIiOHYBaHHS
OpraHiB Jep>KaBHOT BHUKOHABUOi CIIy>KOM, HaJarouu
TaKUM YHHOM MOXKIIUBICTh Cy0’€KTaM BHKOHABUOTO
npollecy HaJle)KHMM YMHOM pealli3yBaTh CBOI MpaBa
Ta 3a0€3MeYnTH MPOIIeCyaTbHi rapaHTii.

Buznagenns nmpupoau JisTHHOCTI IEPKABHOTO BH-
KOHABIIS 3 IPUMYCOBOTO BUKOHAHHSI CyJJOBHX aKTiB Ta
pillieHb IHIIMX OpraHiB JO3BOJUTH Ha TEOPETHUHIH
OCHOBI NOOYIyBaTH CHCTEMY 3aKOHOZIABCTBA, IO Iie-
peOyBae B Iporieci MOCTiHHOTO pehopMyBaHHSL.

Buknaa ocHoBHoro marepiaiy. Ciig KoHCTa-
TyBaTH, L0 BIEpLIE CHUCTEMY raly3l BUKOHABYOTO
IpaBa 1 IpaBOBOI MPHUPOAM BHKOHABYOTO IPOBa-
JOKEHHsSI (YHAaMEHTalIbHO pPO3POOWB palsTHCHKHMA
npouecyanict M. K. IOkoB [1, c.22-23], skuit y
1975 pomi BHUCYHYB KOHIIEIIII0O CaMOCTIHHOCTI
HOPM, IIO PEryJIIOI0Th BUKOHABYE MPOBAHKEHHS Ta
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3aIpOTIOHYBAaB PO3MIISAJATH 1X CYKYIHICTh SIK Taly3b
rpasa.

Ha Toii 9ac, B yMOBax BiZICYTHOCTI CHeiaJbHOTO
3aKOHOJIABCTBA TIPO BHKOHABYE IPOBAKEHHS Ta
perynroBaHHs po3ainy “BukoHaHHS CymoBUX pi-
mens” LIIK PCOCP, nepeOyBaHHSA CyJOBUX BUKO-
HaBIIiB MPH CyJIaX, JaHa MMO3HUIlis He 3HAWIILIA OJHO-
OYMIIB, 1 HaBiTh y Halll AHI BYEHi-NPOLECYaTiCTH
MPOAOBXYIOTh 3TraiyBaTH NpO Te, IIO caMme TO.Ii
M. K. IOxoB “BHiC CMyTy B yMH POCIHCHKHX Ta pa-
JSTHCHKHX Tporiecyarictis” [2, ¢. 108].

Pazom 3 Tum M. K. FOK0B BUCIOBHUB AyMKY III0-
JI0 KOMITJIEKCHOCTI MPaBOBIHOCHH Y il ramysi, i3
3a3HAYEHHSM TOrO, 110 “O0 MpeaMeTa IPaBOBOTO
peryoBaHHs AKoi (Taiy3i BHKOHABUOTO IpaBa —
npum. asmopa) BXOIATh SKICHO HEOJHOPIIHI CycITi-
JbHI BIIHOCHHU: OpTaHi3aliiHO-yIpaBIiHCHKi, KOH-
TPOJIBHI, TIpOIieCyaabHi, MaiHOBI, iHAHCOBI, agMi-
HICTPaTUBHI Ta HArjsioBi, SKi TOEIHYIOTHCI
€IMHUM 00’ €KTOM — BUKOHAHHSIM ITOCTaHOB CYIB Ta
IHITUX OpTaHiB”. 3roI0M AyMKa MI0I0 KOMIUIEKCHO-
CTI BUKOHABYMX IPABOBITHOCHUH OyJja MiATpUMaHa
B. M. Illepctiokom [3, c.22-23], npu upomy Ie-
peadaganock, MO KOMIUIEKCHICTh Taiay3i BHU3HaYa-
€TBbCS HE BUKIIOYHO 33 O3HAKOI HEOJHOPIIHOCTI
BIIHOCHH, ajle ¥ IOB’sA3aHa 3 BKIIOYEHHAM 10 i1
CKJIaJly HE JIMIIE IMpOolecyajJbHOro, aje i maTepia-
JHHO-TIPAaBOBOTO.
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Inest mon0 KOMIUIEKCHOCTI raimy3i BUKOHAaBYOT'O
mpaBa OyJia pO3BUHYTa B CYYaCHUX JOCIIKCHHSX,
10 MPOBOJIMIINCH BKE Micis peopMyBaHHS CHUCTE-
MU BUKOHABYOTO MPOBAKEHHSI Ta IPUHHATTS raiy-
3¢BUX 3aKOHIB Ta 3MIIHCHIOBAIKCS BXKE B PO3pi3i BH-
3HAHHS BHUKOHABYOTO MpOBapKeHHS (abo mpaBa)
rajry33io mpapa, IpoTe HayKOBIll KEPYBaIHCs 30BCIM
IHITUMHA KPUTEPISIMH, HIXK 32 paASHCHKHUX YaciB.

Tak, B oHil 13 OCTaHHIX TOKTOPCHKUX JHCEpPTa-
uiil, 3axumieHiit pocificekuM BueHuM 0. A. Caipi-
HUM y 2012 pomi [4], BUKOHaBYE MpaBo poO3rIIsiAa-
€TbCS SIK KOMIUIEKCHa raily3b IIpaBa, IO
CKJIQJIA€ThCS 3 MiJIraly3ei: IMBIILHOIO BUKOHABYO-
ro TpaBa, KPUMiHAJILHO-BUKOHABYOTO IpaBa, apOiT-
paXHOTO BHUKOHABUOTO IIpaBa, aaMiHICTPATHBHOTO
BHKOHABYOro mpasa. OTxe, KOMIIEKCHICTh Tay3i
BUKOHABYOT'O TIpaBa CKJIAJAAEThCS, HA TyMKY aBTOpa,
3 miaraiysei, 3 4oro Ma€e BUIUIMBATH BHCHOBOK, IO
BOHH JIOT1YHO MalOTh BXOJHTH IO MEBHHUX raiy3en
npaBa, OJHAK CIIPHUM BHUIISJA€E SIK caMe IO3Ha-
YeHHS CYKYITHOCTi HOPM, III0 BXOIATH JO MOIIOHUX
IIPaBOBHUX YTBOPEHb, TaK i IX ckiamy.

Binpmre Toro, sik BOa4aeThCs 3 HABEJAEHOI CTPYK-
TypH miaranysedd, pakTH4HO BCi BOHH € MPABOBHUMU
YTBOPEHHIMHU NPOLECYAIbHUX Tally3ei mpaBa — LH-
BUTBHOTO TIPOILIECYyaIbHOTO TIPaBa, KPUMIHAIBHOTO
MPOIECYalbHOTO MpaBa, apoOiTpaxkHoro (B YkpaiHi
TOCIIOAaPCHKOTO) MPOLECyalbHOTO MpaBa Ta aaMi-
HICTPATUBHOTO MPOIECYabHOTO TpaBa, BOJHOYAC
Mo3a MEKaMH 3arporNOHOBAaHOI aBTOPOM CHUCTEMHO-
CTi ragy3i BUKOHaBYOI'O TIpaBa 3ajJHIIIIacs OCHOBHA
YacTHHA BHUKOHABYOi JISTIBHOCTI — Ta, IO PeryJio-
€THCS TATY3EBUM 3aKOHOJIABCTBOM, aJKe 13 Cy4acHO-
TO 3MICTY BIAMIOBIJHUX PO3JiNIIB MPOIECyalbHUX KO-
JIeKCiB BOAYA€THCS, 1O IX HOPMHU PEryJIOIOThH JIMLIE
MTUTAaHHS OCKapKEHHS PIillIeHb, Jiif a00 0e3isTbHOCTI
JICP’KaBHOTO BHKOHABI[S Ta JESAKI IHIN, OJHAK HE
BKJIIOYAIOTh 3MICTY MPOLECYAIBHOT IisTIBHOCTI Jep-
JKaBHOTO BHKOHABIIS. TakoX 3amepedyeHHs BUKJIMKAE
OTOTOXXHEHHS TMiJraiy3i KpUMiHAIbHO-BUKOHABYOTO
npaBa (B TpakTOBLi aBTOpa) 3 KPUMiHAJIBHO-
BUKOHABUYHUM IIPABOM, NIPEMETOM PETYIIOBAHHS KO-
TO € BUKOHAHHS KPUMIHAIBHUX [TOKAPAHb.

KommekcHoro rany33io npaBa BBaKa€ BUKOHAB-
4ye TMPOBaPKEHHS U MPOBIAHUHI pOCIHCHKUE Mpolie-
cyamict B. B. fpkos [5], skuii TpuBanumii 4yac 3a-
AMa€eThCs JIOCTIDKEHHSIM HOro mpoOjieMaTHKH, a
Takok Horo mocmigoBHuk K. Mamrommun [6, c. 24—
25], fKi O03HAKOK KOMIUICKCHOCTI BH3HAYalOTh
00’eqHAHHS Y BHKOHABUOMY IIPOBAKCHHI HOPM,
IO PEryJIIO0Th BUKOHABYE MPOBAHKECHHS Ta Haje-
Katb 10 chepu K CyIOBOi, TaK 1 BUKOHABYOI BIAIH.
KommiexkcHy rairyss Ipu IbOMY IPOIOHYETHCS Ha-
3MBaTH “IMBUIbHE BUKOHABYE TIPaBO”.

HesBaxkaroun Ha 11e, B OJHIH 13 OCTaHHIX MOHOTI-
padiuaux podit B. B. SIpkoBum [7] BU3HAETHCS, 110
MPOIECYaIbHICTh CTalda BCe OUIBII BIACTHBAa HECY-
JIOBUM FOPUCIVKINISM, a YHHHA penakiis Denepans-
Horo 3akoHy P® “Ilpo BHKOHaBYE MPOBAIKECHHS
Bce OumpII cropusie TEepEeTBOPEHHIO BUKOHABUOTO
MPOBAKEHHSI B PO3BUHYTY Ta JOCTATHBHO CKJIaTHY
MIPOIIE Iy PHO-TIPOIIECYATbHY  TiSUIBHICTB.  Takok
BUCHUM CTBEPJIKYETHCA, IO MTUBUIICTUIHUHN TIpoIiec
OXOILTIOE SIK JIBa KJIACHUYHI CyJI0Bi POLIECH — [IUBLJIb-
HUH Ta apOiTpaXHW, Tak 1 AISVIBHICT HECYIOBHX
IUBUTFHUX FOPUCAMKINIA — BUKOHABYE 1 HOTapiajabHe
MPOBAJKEHHS, TpeTeichkuii (apOiTpaskHHiA) PO3TIIAL.

ToOTO aBTOPOM HE BHKIIOYAIOTHCS MEPCIIEKTUBU
MOIABIIOTO PO3BUTKY BHKOHABYOTO IPOBAKEHHS
B paMKax IMpoIiecy, TOOTO SK MPOIeCyaTbHOI Talry3i
npaBa, Ha MO Oe3MocepeqHbO BILIMBAE H MpoIec
PO3BUTKY 3aKOHOJIaBCTBa y c(hepi MPUMYCOBOTO BH-
KOHAHHS Cy/IOBMX aKTiB Ta PIlIeHb IHIINX OPTaHiB.

3 MeTor0 BHU3HAYEHHs MPABOBOI MPHUPOIAH BUKO-
HaBYOTO MMPOBAKCHHS, 3Ba)KalOUU HA 3HAYHY JTUC-
KYCIHHICTh KaTeropii KOMIUIEKCHOI Tay3i, HpHEN-
HYIOYHCh JI0 TO3UIll BYEHHWX, SKi BHCTYHAlOTh
MPOTH BU3HAHHS KOMIUIEKCHUX Tajly3el mpaBa, BU-
HHKAa€ HEOOXITHICTh 3BEpHEHHS IO 3arajhbHOTEOope-
TUYHUX JTOCHIJKeHb KOMIUIEKCHHUX Tay3el mpasa B
CHUCTEMI TIpaBa, CIip MIOJ0 SKUX MAE CBOK JIABHIO
icTopito.

IlikaBUM € ¥ Te, MO AUCKYCis 3 MPUBOAY KOM-
TUIEKCHUX Taiy3eil mpaBa Oyna posmouaTa He BYe-
HUMH-CIIEeLialicTaMy B raiy3i Teopii nmpasa, a Hay-
KOBIIMU-TIHBLTICTAaMH. Tak, BmepIne iiew Imomno
HasBHOCTI OCHOBHUX Ta KOMIUJICKCHUX Tally3ei mpa-
Ba, PO3MINICHUX Yy PI3HUX KiIacuQiKalifHUX IUIO-
IIMHAX, 3aIpOINOHYBaB PAISIHCHKAN IOCTIIHUK B
ranysi nuBinbHOTO TpaBa B. K. Paiixep [8, c. 189—
190]. Moro mosuuis B uizomy 6yna migTpumana
10. K. Tonctum [9], oaHak i3 3ayBaKeHHSM, IO
KOMIUIEKCHI Taly3i mpaBa, Ha BiIMiHY BiJl OCHOB-
HUX, KOJTHOI'O MICIlsl B CUCTEMI MpaBa He 3aliMatoTh,
a M BiJJBOJIUTHCS JIUIIIE YMOBHE MICIE 3aJICKHO BiJI
IiJIeH CUCTeMaTn3allii IpU CUCTEMAaTHUI HOPM.

Pimrydnm cynpoTHBHMKOM TOJUTYy Tamy3ed Ha
OCHOBHI Ta KomIuiekcHi BuctynuB O. A. KpacaBum-
koB [10, c. 250, 251, 258-263], obrpyHTOBYIOUYH
3MIlTyBaHHS aBTOPaMH CHUCTEMH MpPaBa Ta CHCTEMHU
3aKOHOAABCTBA, CTBEPAXKYBaB, LI0 “TOBOPSYU IPO
KOMILJIEKCHI Taly3i npaBa, HIeThCs JIMIIE PO IOBi-
JBHI (BUXOASYM 3 THX YM IHIIMX HAYKOBHX, MEIaro-
TIYHEX a00 MPAKTUIHHX MipKYBaHb), CyO €KTHBHO
chopMOBaHi Ipynu HOPM IpaBa, M0 HaJEKaThb JO
OKPEMUX MPABOBHUX IHCTUTYTIB CHCTEMH KOHKPETHOI
raxysi mpasa’”.

EBouttolist MOTJISIIB HA 171610 KOMIUIEKCHUX TaJTy-
3ell mpaBa mpocTexyeTbest y podorax C. C. Anekce-
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€Ba, SKUA BUCJIOBUBCA 3a TOJBOEHHS CTPYKTYpH
npaBa, IO TNOJSTae y MOEJHAHHI OCHOBHUX (Tep-
BUHHHMX) Ta KOMIUIGKCHUX (BTOPHMHHHUX) Traiy3el
mpaBa. CaMo X BUKOPUCTaHHS KaTeTopii KOMILJIEKC-
HOIT Tayry3i IpaBa, Ha HOTO TYMKY, TO3BOJISIE BUCBIT-
JUTH MEXaHi3M BIUIMBY Ha CHUCTeMy I[IpaBa
cy0’eKTUBHOTO (DaKTOpa, PO3BUTKY 3aKOHOJABCTBA
[11, c. 142-148].

VY cBoiit momaneImiit podoti “CTpyKTypa pamsH-
chkoro mpasa” [12, c. 193], C. C. AznekceeB 3ayBa-
KY€, 0 “3MICT KOMITJICKCHOI Tramy3i CKIaIaeThes 3i
CITeIiaJbHUX HOPM, IO MAalOTh MPEAMETHY Ta BiIo-
My IOPHOUYHY €IHICTh, OJHAK KOXKHA 3 IUX HOPM
Ma€ TOJIOBHY “TIPONMCKY” B TiH YW iHIIIM OCHOBHIN
ramy3i MpaBa, BXOIUTH O IOPHIUYHOTO PEKHIMY,
o Hero 3abe3meuyerscs. | xoda KOMIUIEKCHI Tpa-
BOBI YTBOpEHHS BHHMIUIM 32 MEXi OKpeMoi ramysi
Ta 3a JOMOMOTOI0 I1JIICHOTO HOPMAaTUBHOTO pPery-
JIOBaHHS YTBOPWIIN SIKYCh €JJHICT, KOXKEH 3 BUXIJ-
HUX €JIEMEHTIB, 0COOJIMBO TOH, 3 SKOTO PO3MOYABCS
PO3BUTOK KOMIUIEKCHOI Taiy3i, IPOJOBXKY€E iCHyBa-
TH B paMKaX Ti€i ¥ 1HITOT OCHOBHOT Tary3i”.

BuxopucroByroun aprymenraito C. C. Anekce-
€Ba 11010 BUKOHABYOr'0 MpaBa, HE MO>KHA TOBOPUTH
PO HOTO TOJIOBHY MPOIHCKY B Till UM IHIIIH OCHOB-
HIi{ TalTy3i, TAaKOi Tary3i Hapa3i He iCHYE.

[MpobreMHUM THUTaHHSIM BUKOHABYOTO MpPOBa-
JOKCHHST Ha ChOTOJHI CJiJ BU3HATH ¥ BIiJICYTHICTb
€IMHOT cTaTerii 3aKOHOTBOPYOCTI B Tairy3i MPHUMY-
COBOTO BHKOHAHHS CyJIOBHX aKTiB Ta pillleHb 1HIIUX
OpraHiB, IO 3arajjoM 3YMOBIIOETHCSI THUM, IO Bij-
HOCHHH, 5IKi BUHUKAIOTh 3 TIPUBOY IIPHMYCOBOI pe-
ajizamii BUKOHABYMX JOKYMEHTIB, € 00 €KTOM, 3a
NPaBO PETyIIOBaHHS SIKOTO BEAyTh OOPOTHOY pi3Hi
raysi nmpasa.

dopMyBaHHS KOHIICTIIIT PO3BUTKY 3aKOHOJIABCT-
Ba, L0 PEryJIIO€ MPOIeC MPUMYCOBOTO BHKOHAHHS
CYJOBHX aKTiB Ta pillleHb iHIIMX OPraHiB, Ma€ 37iii-
CHIOBAaTUCh 3 BIIPOBA/KCHHSAM MPOIECYATbHUX Me-
XaHi3MiB, MOAAJBIINM PO3BUTKOM Ta yIOCKOHAJICH-
HIM  TpouecyaipHoi  (GOpMH  MPHUMYCOBOTO
BUKOHAHHS, JOTPUMAHHSAM OallaHCy IHTEepeciB CTs-
ryBada Ta OOp>KHHUKA.

[Ipo ocobmuBy 3HAUYLIICTH OCTIIKYBAHOI TPO-
0JIEMATHKU CBIYUTH Te€, M0 MPOoOIeMa BiIHECCHHS
BHKOHABYOTO Iporiecy (Tpapa) 10 IEBHOTO MPaBO-
BOTO YTBOPEHHS 3alliKaBWJIa HE JIMIIE HAYKOBI[IB-
CHeuianicTiB y cdepi MPUMyCcOBOIO BUKOHAHHS, ajle
1 BYEHHX, IO JOCTDKYIOTh 3aralbHOTEOPETUYHI
MUTaHHA IOPUAWYHOTO Tporecy (MporecyarbHOro
npaBa) B3arami. 30Kpema, AOCHIIKYIOUH CHCTEMY
nporecyanpHoro mpaea, O.I. Jlyk’sHoBa [13,
c. 154-155] Bximrouae [0 HOro CTPYKTYPH YOTHPH
rajmys3i — KpHMiHAJIGHO-TIpOLIECYallbHE, IIMBIJIbHE
nporecyaibHe, apOiTpakHE NpolecyalbHe, BUKO-

HaBYe MPaBO, a TAKOXK DA MiArandy3eid Ta iHCTHUTY-
TiB, IO BXOJATH 0 MaTepialbHUX rajly3eidl npapa:
miAranys3b aIMiHICTpaTUBHOTO MpaBa — aAMiHICTpa-
TUBHO-TIPOIECYaJbHE TPABO, IMiJrany3b KOHCTHUTY-
MIHOTO TIpaBa — CyJIOBUN KOHCTUTYIIIHHUM Mporiec
(KOHCTUTYLIHHO-TIPOIIECYaTbHE TPaBO), MIATaTy3b
MOJAaTKOBOTO  mpaBa  (IOAATKOBO-TIPOIECyaTbHE
MpaBo), TPYIOBUH NMCHMILTIHAPHUN TMpOIleC, Mpo-
IecyalbHi HOPMH B CHCTEMi KpPHUMIHAIHHO-
BUKOHABYOT'O MPaBa.

ToOTo pa3oM i3 TpaAULIHUME NIpoLeCyaTbHUMHU
ramy3sMu, Jie CyA 3A1HCHIOE TIPaBOCyAs, A0 TpoIe-
CyalbHUX Tally3eil BiJIHECEHEe i BHKOHABYE IMPaBo,
Jie BinOyBaeThcs HE MPOILEC PO3TISAAY CIpPaBU CY-
IOM, a TpoIec BHUKOHAaHHS CYyJIOBOTO aKTa
abo HaBiTH pimeHHS iHIIOro oprany J[lepxaBHOIO
BHKOHABUOIO CITy>k0010, X0ua mporiecyaabHuil xapa-
KTep IOCIiKyBaHOI Tady3i JO3BOJSE HA3UBATH HO-
r'0 BUKOHABYUM IMPOIECOM.

Ha mincraBi BUKIaI€HOrO MOKHA BUAIIHUTH Taki
cneungiuHi 03HAKW BUKOHABYOTO MPOLIECY:

1. BukoHaBuuii mpouec — 1€ BUJ IOPUIAUYHOTO
MPOIIeCy, SKOMY BJIACTHBI BCi O3HAKH OCTAHHBHOTO
(BmagHMIA XapakTep IiSUIBHOCTI; i periiaMeHTalis
MpoIeCyaIbHUMH HOPMaMH,; MisUTbHICTH JepKaBHO-
IO BUKOHABISl Ma€ 3a METY JIOCATHEHHS IEeBHOTO
IOPUMYHOTO PE3YNbTaTy, 3aBXKAH OPOPMIIOETHCS
B JOKyMEHTaX).

2. BukoHaBumii mmporiec sABjsiE CO000 OPUCIUK-
[iHY JiSJIBHICT  CIHELIabHO  YIOBHOBAXXEHUX
Cy0’€KTiB — OpraHiB JepKaBHOI BUKOHABYOI CITyXK-
0w, 110 MiJIsATae MpaBoBiil permamMenTartii.

Ilix oM KyTOoM 30py MO-IHIIOMY CIPHIMAETHCS
BiZloMa Teopis “‘CylOBOTO IpaBa”, SIKy PO3BUBAIN
Taki Bifomi pangsHCBKi BueHi, sk M. M. IlonsHch-
kuii, M.C. Crporosuu, B.M. CaBumpkuii,
O. O. MenbHUKOB, sIKI BBaXKaJIM, MO JIO CYJ0BOTO
IpaBa MalOTh BXOJUTH IUBIJIBHE TNPOIIECYyabHE,
KpUMiHAJIBHO-TIPOIIECYaJIbHE, a/IMiHICTPaTUBHO-
npolecyaibHe MpaBo, KOHCTUTYLIIHE CYA0YNHCTBO
Ta CyJOYCTpil, Ta MPOMOHYBAIX “‘3/[IHCHIOBATH IO~
PIBHSUIBHE JIOCIIDKEHHSI TPUHIIMITB, iHCTHTYTIB Ta
OKPEMHX HOPM IMBLIBHOTO Ta KPUMIHAJIBHOTO CY-
JIOYMHCTBA, IO CIOPHUATAME 30IMKEHHIO (ane He
3IIUTTIO) JIBOX PO3TJISYBAHUX TLIOK MPOIECYaTbHO-
ro TpaBa, YCYHEHHIO HEBHUIIPABAAHUX BIIMIHHOCTEH
Mi HUMHU, 3MIIIHEHHIO €IMHUX JICMOKPATUYHUX 3a-
can” [14, c. 3-4]. Bynyuu akTyalbHHUMH B Cy4acHii
[IPaBOBii PEANBHOCTi, OKpeMi MOJOXKEHHS Teopii
CyJIOBOTO TIpaBa MiUIATalOTh aJamTaiii, 30KpeMa,
BUPILIYIOYH MUTAHHS IOJ0 TEPMIHOJIOTIYHOI €IHO-
CTI TIpoleciB, CiJ BWU3HATH, MO 3aKkoH ‘‘YKpaiHu
“Ilpo BUKOHaBYE WPOBAKCHHSI  BHKOPHUCTOBYE
€IMHY 3 IUBIUJIBHUM, TOCIIOAAPCHKUM, aaMiHicTpa-
TUBHUM Ta HaBiTh KPUMIHAJILHUM TpoIecoM (3a
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KIIK Yxpaiam 2012 poky: cropoHa OOBUHYBaYeHHSI
Ta CTOPOHA 3aXHUCTY), TEPMIHOJOTIIO, IO MiAKpec-
JMI0€ #0ro mpolecyanbHy HpHPOLy. Mimerhes mpo
Ha3By ctarti 8 3akoHy Ykpainm “IIpo BukoOHaBYe
MIPOBADKEHHS’, JIe 3aCTOCOBAHO TIOHATTS ‘‘CTOPOHH
BUKOHABYOTO IPOBA/KCHHS, TOJOXKEHHS CT. 12
3akony “IIpaBa i 000B’sI3KH CTOpIH Ta IHIIMX ydac-
HUKIB BUKOHABYOT'O MPOBAKEHHS, ¢ X04a i Bif-
CyTHA Ha3Ba “TIpouiecyaiipHi”, (PaKTHYHO BHUKIaJe-
HUM  Tepelik  TpoLecyalbHHUX TMpaB, cepen
IHCTUTYTIiB BUKOHABYOTO MPOLECY € Taki, U0 Mic-
TATbCA y IHIIMX NPOLECyaJbHUX Taly3siX — Ipel-
CTaBHUITBO y BUKOHABYOMY IIPOIIECi, MPOLECyalb-
HE MIPAaBOHACTYITHUILITBO TOLIO.

[IponecyanpHi Tary3i mpaBa 3aBKIu OyJIH HOCI-
SIMH TTTMOMHHUX TIPABOBUX 3acaj] BCi€l MPaBOBOI CH-
CTEeMM, Malld CBili crnenudiyHuil 3MiCT, CBOO
CaMOCTiHHY LiHHICTB. Y CBOIO 4epry, Iep>KaBHUN
MPUMYC SIK 3aci0 COIiaJlbHOTO BIUIMBY IOTpedye
00€peKHOTO 3aCTOCYBAHHS, HASIBHOCTI YiTKUX ra-
paHTifi, PO3BHHYTHX MpPOLEAYP BHKOPUCTAHHS,
IpH LOMY OCOOJHMBE 3HAUEHHS HANAETbCA HMPHH-
UIaM TPOIECyalbHOrO MpaBa SK OJHIET 3 rapaH-
Till 3a0e3neueHHs npaB Cy0’ €KTiB MpoLecy.

Amnaniz HopMm 3akony Ykpainn “[Ipo BukoHaBUe
MPOBAKEHHS CBITYUTH PO TE, II0 B IIPABOBOMY
peryJioBaHHI BUKOHABYOTO IMPOBAKCHHS Y KpaiHH
B3arajii BiICyTHE 3aKOHOJaBU€ 3aKpPIIJICHHS NPHH-
[UTIB BUKOHABYOTO MPOBAKEHHS (IIPOIIeCy), a BU-
3HAYUTH TepPeITiK NPUHIHUIIB BUKOHABUOTO TPOLIECY
MOJJIMBO JIMILIE IUISXOM “BUBEIEHHS NPHHLUILY
JIOTIYHUM, JIEKCHYHUM a00 1HIIMM [UIIXOM 3 HOPMHU
ab0 KUTPKOX HOpPM, IIO CTBOPIOE CepHO3HY HE3pyd-
HICTb NIPU MPAKTHYHOMY 3aCTOCYBaHHI, MOPYLIYIOYN
OJIHY 3 aKCiOM TpaBa: 3aKOH Ma€ OyTH 3pO3yMiTHM
Oyap-koMmy, mo0 ioro 3acrocysatu” [15], mo po-
OWTh HEMOXJIMBUM 3a0e3ledeHHs] iX 3arajbHo-
OOB’SI3KOBOCTI Ta OJHAKOBOTO 3acTOCYBaHHS. 3a-
3HAY€HE JI03BOJISE IIMTH BHCHOBKY IIpO T€, IO HA
CydacHOMY eTari Ha3pija HeOoOXiHICTh 3aKOHO/IaB-
YOro 3aKpilUIeHHS MPUHLMIIIB BUKOHABYOTO IIPOIe-
Cy B KOHKpeTHiil Hopmi 3akoHy Ykpainu “llpo Bu-
KOHaBY€ MPOBA/KEHHS’, TIPH I[OMY TOKTPHHAIBHO
chopMOBaHi MPUHIMIIA BHKOHABUOTO MPOIECY Ma-
I0Thb BPaxOBYBaTHCS IPH PO3pOOLI HOBHX 3aKOHO-
JIABYUX HOPM.

3. BukoHaBuuii mporiec € CKJIaJ0BOK [UBLIICTH-
YHOT'O MPOLECY, Pa30M 3 IHIIUMHU SK CYAOBUMH (IIH-
BUTBHHM, TOCTIOAAPCHKUAM IIpOIIECaMH), TaK i Hecy-
JIOBUMHU IOPUCAMKITIAME (HOTApiaJbHUM IIPOIIECOM,
TPETEHCHKUM PO3TIISIIOM).

4. BukoHaBuMii mporiec sABJIsiE cOO0I0 BiJOKpEM-
JIEHY, BIHOCHO 3aMKHYTY HiJACHCTEMY IPaBOBOTO
peTyJIOBaHHs, 34aTHY iICHYBaTH CaMOCTIHHO (Tay3b
npaBa), IO BiAPI3HAETHCA BiA IHIIMX MPOLECYalb-

HUX rany3ei crenudikol0 BHKOHABUMX Ipolecya-
JBHUX HOPM, SIKI TOKIIMKaHI YMOPSIKOBYBaTH HE
JMIIe MaTepialibHI HOPMH, ajlie i mpolecyalbHi HO-
pMU iHIIMX Taimy3eidl mpaBa. B cyuacHiil mpaBoBiit
CHUCTEMi HE KOXKHA MarepialbHa Taly3b IpaBa 3a-
Oe3redeHa BIACHUMU MPOIleCyallbHUMU HOPMaMHU, Y
3B’SI3KY 3 UMM ICHYIOTb CHTYallii, KOJIM MarepiajibHa
HOpMa TIpaBa HE pealli3yeThes B3araii abo peamisy-
€THCSl HEHAJISKHUM YMHOM. | HaBmaku, Ha TIPUKIIAI]
BHKOHABYOT'O MPOIIECY BUIHO, IO HE KOXHA MPOIIe-
CyanbHa ragy3b Mae€ BiAMOBiIHY il ramy3p marepia-
JILHOTO TIPaBa.

[IpoTe BinCYTHICTH BiANOBIAHOI Tany3i MaTepia-
JBHOTO NpaBa HE O3HA4Ya€ BiACYTHOCTI YHOPSAKO-
BYIOUOT'O KPHUTEPil0 BUKOHABYOTO MPOLIECY CTOCOBHO
MaTepiabHUX Tally3ed mpaBa. Tak, BUKOHABYMA
Mpolec YMNOpSAKOBYE LWBIIBHE MpPaBo, CiMeiHe
MpaBo, XUTJIOBE MPaBO, TPYAOBE IMPaBO, AAMIHICT-
paTuBHE TpaBo, (hiHAHCOBE MpPaBO TOIIO. B IpoMy
IJIaHI BUKOHABYMIA MPOIeC OMU3bKUN 10 IUBLIBHO-
O MpoLecy, ke HUBUIBHUNA NpoLec, He3BaKalun
Ha loro HasBy, B CBOIO Y€pr'y TaKOX YIIOPSAKOBY€E
He JWIIe UWBIIbHE MpPaBo, ajie ¥ iHII MaTepiaibHi
rajnysi, y BUNaAKax SKIIO MOPYLICHE MpaBO IiIUIs-
ra€ 3aXUCTy B MOPSAKY LUBIIBHOTO CyIOYMHCTBA.

Kpim Toro, koim iaerbes mpo BUKOHABYHHA MPO-
Lec SK Mpo Tamy3b MpaBa, CiJi BU3HATH, 110 HOTrO
HOPMH, Pa3oM 3 MPOLECYaTbHUMH, MICTATh 1 JESIKY
KUTBKICTh HOPM MaTepiasibHOTO TpaBa, 1o He CIpo-
CTOBY€E TMPOLECYabHOTO XapakTepy [isUIbHOCTI
Jep>KaBHOT'O BUKOHABIISL.

I K110 3a cBOIM MPHU3HAYEHHSAM LUBUIBHUM PO-
IIEC € HAJIAHOIO JICPIKABOIO TapaHTIEI0 HAJEKHOT pe-
amizanii cy0’€KTHBHOTO MaTepialibHOTO TipaBa [16,
c.27], To BHUKOHAaBUMHU MPOIEC, BIAMOBITHO, CIiA
BU3HAYATH SIK HaJlaHy JEPIKABOIO TapaHTii0 HaJIexK-
HOi peamizamii SIK Cy0 €KTHBHOTO MaTepialbHOTO
NpaBa, TaK i Cy0 €KTUBHOTO MPOLECyalbHOTO MpaBa,
a/DKe BUKOHABYI TIPOIlECyallbHi MPAaBOBITHOCHHU B
CBO{#1 OUIBIIOCTI BUTIKAIOTh HE 3 MaTepiajibHUX, a 3
npolecyaabHUX NPaBOBITHOCHH (LMBIUIBHUX MPOLE-
CyalbHHUX, TOCHOJAPCHKUX MPOLECYAIbHUX, aMiHi-
CTPAaTUBHO-TIPONIECYATBHIX, IO BilOYBAETHCS TPHU
BUKOHAHHI PIIIEHb 3arajibkHOT0, T'OCHOJAPChKOTO,
aZMiHICTpaTUBHOTO CyZdiB abo 3 HOTapiaJbHO-
MpOoIeCyaIbHUX MPABOBITHOCHH MIPH BUKOHAHHI BH-
KOHAaBYMX HAIMCIB HOTApiyCiB), yIOPSAKOBYIOUH iX,
Ta HE TepecTalyd Bil IBOr0 OYTH MPEAMETOM ca-
MOCTIHO] raiy3i mpasa.

BucHoBKkH. 3 OTJIA0y Ha iCTOPIIO MPUHHATTS 3a-
KOHOZABCTBa, IO PEryJIlo€ MpPOIEC MPHUMYCOBOTO
BUKOHAHHS CyIOBHX aKTIiB Ta pillleHb IiHIINX Opra-
HiB, T€, IO TPAAMIIIHHO iIMEHYBaIOCS “BUKOHABUYHM
MPOBaPKEHHAM”, Oyay4dd (PaKTUYHO CTPYKTYPHOIO
CKJIaZIOBOI0 LIUBUIBHOTO MPOILECY, 3 HETOUHUM Ha-
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AJIMIHICTPATHUBHE ITPABO

HMEHyBaHHSAM NEepPEHIUIO B HAa3BY HOBOTO CIELiallb-
HOT'O 3aKOHY, IO PETYJIOE BIIOBIAHI MPaBOBIIHO-
cunu 3 1998 poky, xoua 3akoH YKpainu, HEOOrpyH-
TOBaHO Ha3BaHud 3akoHoM “IIpo BuKOHaBue
MPOBADKEHHS’, OTPUMaB y CHAAIIUHY IIeH TepMiH
BiJl TIOTIEPETHHOTO — BHYTPILIIHHOTATy3€BOTO, TAKOX
HE 30BCIM KOPEKTHOTO 3 TOYKH 30pYy HPOLECyanbHO-
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Otpumano 16.10.2013
Annomayus

B crartne BbIACJICHBI CHCLII/I(bI/I‘leCKI/IC MMPpU3HAKH
UCIIOJIHUTEJIIBHOTO IIponecca, ONnpeaciiCcHa €ro mpa-
BOBad Ipupoaa, CACJIaHbl NPEAJIOXKCHHA, HaAIlpaB-
JICHHBIC Ha YCOBECPHICHCTBOBAHHUE CUCTEMBI 3aKOHO-
JaTCIbCTBA, peryiaupyroniero HCITOJTHUTEITHLHBIN
mnponecc.

Summary

The article highlights specific charateristics of
the executive proceeding, is defined by its legal na-
ture, made proposals of perfection law system, of
legislation in the executive proceeding.

€ TIPaBO PETPECHOTO MO30BY J0 HUX.

BucnoBku. TakuMm 4pMHOM, CIIiJ 3a3HAYMUTH, IO
[IPaBO KOPHUCTYBAHHS HUTIIOM Ha TIi/ICTaBi JOTOBOPY
HalMy JKHTJIa HaJIEXATH /10 3000B’ I3aIbHAX TIPaBO-
BIJIHOCHH, 3MIiCTOM SIKUX € TIpaBa, 00OB’SI3KU Ta BiJl-
MOBIJAJBHICTh HaliMauiB, CIIiBHAMMAaviB Ta 0ci0, sKi
NOCTIHHO 200 THMYacOBO MPOXHUBAIOTH Pa30M 3 HH-
mu. JlocmipkeHHS TaHWuX TPaBOBIAHOCHH He oOMe-
KY€ETBCSI PaMKaMH JIAaHOI CTaTTi 1 € peaMeToM Ha-
CTYITHUX HAYKOBHUX JIOCII’KEHb.
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Otpumano 17.10.2013

Annomayus

B craTtse HCCIICAYETCA COACPIKAHNEC HpaBOOTHOHJeHI/Iﬁ IMOJIb30BaHMUs )XKHUJIBEM Ha OCHOBAaHHMU KOMMEPYEC-
KOro goroBopa HaiiMa >KUJIbs. OHpCZ[CJ'ISIIOTCH TpC6OBaHI/IH K JXWJIbKO, KOTOPOC MCPEAACTCA B HaiiM. YcTaHaB-
JIMBACTCA KPYT JIML, KOTOPBIC BEICTYIIAIOT HA CTOPOHE HAHUMATEIIA, UX IIpaBa U 00513aHHOCTH.

Summary

This article is devoted to the research of the legal relationship of the using right on the accommodation
which is based on the lease contract. The requirements to the rental accommodation are determined. The
rights and obligations of the persons which have leasehold are investigated in this article.
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JIBH3 “Vkpaiucvka akademisn banxiecokoi cnpasu Hayionanvnozo 6auky Yrpainu”

MICLIE MEHCII NO IHBANIQHOCTI
B CUCTEMI NPABA COLUIAJIbHOIO 3ABE3IMNEYEHHA

Cmamms npuceésayena 6UHAYEHHIO eleMeHmi8 CUCmeMU Npasda CoyianrbHo20 3abe3neyenHs, O00CNIONCeHHIO npasa
NeHCIH020 3a6e3neueHHs SIK 1020 Ni2anysi, 3 SCYS8aHHI0 MICYsL NEHCIl NO THBANIOHOCMI 8 Yill cucmemi, 0OIPYHMY8AHHIO

i AK incmumymy.

Kurouosi crnosa: cucmema npasa coyianvho2o 3abesneuents, npaso NeHCiliHo2o 3abe3neyeHHs AK Nio2anysb npasd
coyianbHo2o 3abe3neyeHHs, NeHcis No iH8ANIOHOCMI K THCIMUMYM.

IocranoBka npodaemu. [IpaBo comiansHOroO 3a-
Oe3nedeHHs1 iCHY€e, (YHKIIIOHY€E, PO3BHBAETHCS SIK
MIEBHA CHCTEMa, KOJKEH eJIEMEHT SKOT 3HAXOUTHCS B
TICHOMY 3B’S3Ky 3 IiHIIMMH eneMmeHTamu. Hopmu
mpaBa, fKi (pOpPMYyIOTH Tady3b IpaBa COIIAIEHOTO
3a0e3MeYeHHs, PO3TALIOBYIOTHCS Y IEBHOMY IOPSIA-
Ky, SKUH OO0 €KTUBHO 3YMOBJIGHHH XapaKTepoM
couianbHO-3a0e3MeuyBaIbHIX TNpaBoBifHOCHH. Ha
CydacHOMY erami Juisi 1OOyJOBU JIi€BOT CHUCTEMHU
JIEp>KaBHOTO TIEHCIHHOTO CTpaxyBaHHS IHBANiNliB B
VYkpaini HeoOXiZjHe YAOCKOHAJIEHHsSI CHCTEMHM Ipa-
BOBUX HOpPM Y cepi IeHCIiHHOTO 3a0e3nedeHHs 1o
IHBaJIIIHOCTI, @ OTXKE, B IIMX YMOBAX CJIijl CTBOPUTH
YiTKUH Ta OJJHO3HAYHUH OMKC CUCTEMHU.

Anani3 gocaimkedb i myoaikamiii. Jlocmimken-
HIO CHCTEMH IPaBa COI[IaJIbHOTO 3a0e3MeueHHs Ta il
€JIEMEHTIB IPUIIISIacs yBara B JITEpaTypi TAKUMH

HaykoBisimu, sk B. C. Aampee, M. M. Boiiko,
H. b. bonorina, M. JI. 3axapos, JI. B. Kynauok,
I1. M. Maprie, C. M. lIpumunko, I. M. Cupora,

b. I. CramxiB Ta iH.

BugisienHsi HeBupilmieHHX paHime YacTHH
3arajbHoi mpoOJjemu. BusHaueHHs cucremu
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CY4acHOTO TIpaBa COIiaIbHOTO 3a0e3neyeHHs Y KpaiHu
YCKIIAIHIOEThCSL TUM, IO YKOJHMM 3aKOHOJ[ABYNM aK-
TOM BOHA HE BCTAHOBJICHA (3arajibHy OyZOBY Taly3i y
HarpsMi 1i pedopmyBanHs okpecmoe KoHuenuist co-
MiaTEHOTO 3a0e3IeYeHHs HACENICHHS YKpaiHH, sSKa He
Ma€e IOpPUAWYHOI CHJIIM 3aKOHY), HE Ma€ OJHOCTaiHOI
JIYMKH 1 B HayIli II0JIO ii €IEMEHTIB, HEe BIU3HAYCHO Ta-
KOJX MicIle ITpaBa MeHCiiHOro 3a0e3neyueHHs Ta IeHCii
TI0 IHBATITHOCTI Y ITiH CHICTEMI.

MeTo10 AaHOI CTATTi € BU3HAYEHHS EJIEMEHTIB
CUCTEMH TIpaBa COLIaIbHOTO 3a0e3MeueHHs, JOCTi-
JDKEHHS TIpaBa TEHCIHHOTO 3a0e3meyeHHs sk Horo
MiJranysi, 3’CyBaHHsI MiCIsS IIEHCIT IO 1HBAJIIIHOCTI
B LIl cucTeMi, OOTpyHTYBaHHS ii SIK IHCTUTYTY Mif-
rany3i npaBa IeHCIHHOTO 3a0e3MeYeHHS.

Buknax ocnoBHoro marepiany. [IpaBo comia-
JBHOTO 3a0€3MeUeHHS SIK Taly3b MpaBa € CyKyITHIC-
TIO NPaBOBUX HOPM, LIO IMEHYETHCS CHCTEMOIO B
TOMY CEHCI, B SIKOMY BOHA pO3YMi€TBC$I (binocmbcr,-
KOI0 Ta IIPAaBOBOIO TyMKOIO. Huns wei xapaKTele Ie-
BHa BHOp;I)Z[KOBaHICTI) 3MICTy, CTIHKICTh 3B’SI3KiB
BHYTPIIIHBOI CTPYKTYPH, 3JaTHUX BHUSBHUTH i 3a0€3-
MEYUTH JiI0 BIACTHBOCTEH IUTICHOT CHCTEMH, IO HE
BJacTHBI 1 okpemuM emementam™ [1, c. 28], “BigHo-
CHa caMOCTiﬁHiCTL ABTOHOMHICTb (YHKLIOHY-
BaHHS [2 c. 288]. Omxe, milicHa CHCTEMAaTH30BaHA
CYKYITHICTh HOPM, IO CKJIQJal0Th CaMOCTIHHY ra-
y3b
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