MoMeHT 3aKJII0YeHus TpeTeﬁCKOFO CorrTameHus Kak yCJI0BHE €10

NeUCTBUTEJILHOCTH

[Monumyk Mapuna CepreeBHa
K.}0.H., CTapIlIuii MpernojjaBarelb kadeapbl TEOPUU roCy1apCcTBa U Mpana

VYkpauHckoi akaneMuu 6aHkoBckoro aena HanuonansHoro 6anka YkpauHbl

[IpumeHeHue TpETEHCKUX CYJIOB, KaK HE3aBUCHUMBIX HErOCY/1apCTBEHHBIX
apOUTPOB NJIs1 YPETYIUPOBAHUS CTIOPOB MEXKIAY (PUHUECKUMU U FOPUIUICCKUMHU
nunamu, B YkpanHe 0110 y3akoHeHo ernie B 2004 roxy. CeroaHsi B J0roBopax o
PEIOCTABICHUN OAHKOBCKUX U APYTrUX (DPUHAHCOBBIX YCIYT BCE Yallle MOXKHO
BCTPETUTH YCJIOBHE O PACCMOTPEHHH CIIOPA TEM HJIM UHBIM TPETEHUCKHUM CYIOM.
Tem He MeHee, Kak MOKa3bIBaeT MPaKTUKA, MOTEHIIMAIBHBIN 3a€MIIIUK HE BCET/Ia
MOHUMAeT, ¢ YeM HMEeT JeJ0, KOTJa pedb HACT O TPETEeHCKUX Ccylax u
TPETEHCKUX COTIANICHHUIX (OrOBOPKAX).

Tpereiickoe cornamieHue sSBISETCS OCHOBAHHMEM IS Tepejjadu criopa Ha
paccMOTpEeHNEe TPETEHCKOTO Cy/ia, a B HEKOTOPHIX CIyYasiX — U OCHOBAHUEM ISl
CO3JIaHUs M JEATEIBHOCTH TAKOTO cyaa. Takum 00pa3oM, JISTUTUMHOCTH (DOPMBI
U COJICp)KaHMs TPETEHCKOIro COIIAlIeHHUs, HAJIMYUE B HEM BCEX CYIECTBEHHBIX
YCIIOBHHM, TIPEAYCMOTPEHHBIX 3aKOHOM, SBJISICTCS II€PBOHAYAIBHBIM U
00s13aTeIIbHBIM yYCIIOBHEM TIPAaBOMEPHOCTH TPETEHCKOro pa3OuparenbCcTBa, a,
CJIEIOBATENIbHO, —M TPETEHCKOTO PEIICHHUS.

Kpome npeaycMOTpeHHBIX TPpakAaHCKUM KOJEKCOM M 3aKOHOM Y KpauHbI
«O Ttpereiickux cynax» (nanee 3Y)IMpPU3HAKOB JISTUTUMHOCTH COTJIAIICHUH, Ha
KOTOpblE Cya o00si3aH OOpaTUTh BHUMAHHUE W KOTOPHIE COOTBETCTBYIOT
OOIIECTTPUHATHIM TPaXKAAHCKO-TIPABOBBIM IPUHIIMIIAM, CYIISCTBYET €IIIe OJIUH
MIpU3HAK, 0 KOTOPOMOTCYTCTBYETYIIOMUHAHHUEB 3aKOHO/IaTEJIHCTBE,
PEryIMpPYIOIIEM TPETEUCKOE Cyaonpou3BoacTBoO[3,cT.203; 4,cT.12]. Peus naet o

MOMEHTE 3aKJII0YEHUs TpeTerckoro cornamenusa.Kak ykazano B u. 1 ct. 12 3V,



«TpETeCKOe COTJallleHUE MOKET OBITh 3aKIOYEHO B BHJE TPETEHCKOU
OTOBOPKH B JOTOBOpE, KOHTPAKTE WM B BHJE OTAECIBHOTO NUCBMEHHOTO
cornamenusi». Mcxoas u3 3TOro TmosiokeHus, cdopmupoBanach oOImas
MIPAKTHKA, KOTOpas MPEANOJaracT 3aKIIF0YEHUECOIIIAIEHUS O MIepeiade cropa B
TPETEUCKUM CyJ 3apaHee 10 BO3ZHUKHOBEHMS TaKOBOIrO cropa. JlOBOJIBHO 4acTo
TaKyIO MPaKTUKY UCTIONB3YIOT OAHKU MPU OTKPHITUU KPEAUTHBIX JTUHUM.

OnHako MOJBEPTrHYB JIOTMYECKOMY aHAJIM3Y IOJIOKEHHUEHOPMBI 3aKOHA
KacaTeJbHO TOr0, YTO «CIOp MOXeT ObITh IMepefaH Ha pPacCMOTpPEHHe
TPETENCKOrO Cy/a MPHU HAJIUYMHU MEXKIY CTOPOHAMH TPETEMCKOIrO COTJaIleHUs,
KOTOPOE OTBeYaeT TpeOOBaHUIM 3aKOHa» [4,4.1cT.5], MOXKHO MPUIUTH K BBIBOLY,
YTO H3HAYaJIbHO JOJKEH BO3HHUKHYTH CHOp B cdepe TpaKIaHCKOTO WU
XO35IMCTBEHHOI'O IpaBa, W JHIIb TOCJIE€ €ro BO3HUKHOBEHHUS CTOPOHBI
COCTaBJISIFOT TPETEHUCKOE COMIAalIeHUE O TEpeadye dTOro KOHKPETHOrO cropa Ha
paccMOTpEHNE TPETEHUCKOTO CyAa.

B ct. 2 3V yka3zaHo, 4TO «TpETEMCKOE COrIalleHUuEe - 3TO COTJIAILEHHE
CTOpPOH O IepeAade Cropa Ha pa3pelieHue TPETEUCKUM cyaom». M3 3Toro takxke
MOXHO CJeNaTh BBIBOI:1) 0 epemennvixepanuyax— crop TpH 3aKIIOYECHHH
COTJIAIICHHUST Y)K€ JIOJDKCH CYIIECTBOBATh;2) 0 CYWHOCMU CNOPA— HA MOMECHT
3aKJIIOYEHHS] COTJIAIICHUS] OH YK€ KOHKPETHO OMpeaeieH W MO O00IIHOMY
COTJIACHUIO CTOPOH JOTOBOPA BKIIKOYAETCS B TPETEMCKOE COTJIAllEHUE.

[Ipoananu3upoBaB JEUCTBYIONIEE 3aKOHOAATEIBCTBO, MPUXOAUM K
3aKJIIOYEHHIO, 4YTO OHO HE MPEAYyCMATPUBAET IIpaBa CTOPOH 3aKJIIOYaTh
TPETEHUCKOE COIVIAIIEHUE O IIepelade Ha pa3peuieHue TPETEHCKOro cyzaa
HEOIIPEACICHHOTO WJIM HEOTPAaHWYEHHOIO KOJIMYECTBA CIOPOB, KOTOPBIE
TEOPETHUUECKH MOTYT BO3HHMKHYTHh MEXJYy CTOpPOHaMH JIOTOBOpa B OymylieMm.
CymiecTBOBaHME TaKUX JOTOBOPEHHOCTEMIPENYCMATPUBAET BO3MOXKHOCTH
oOpalleHus 32 BOCCTAaHOBJIEHUEM HAPYIICHHBIX MPaB TOJBKO B TPETEHCKUH Cy,
4TO camMo CcoOOOWCyKaeT MNpaBO Ha CYACOHYIO 3allUTy U MPOTUBOPEUYUT

tpeboBanusM cT. 55 KY u c1. 3 T'TIK Ykpauns! [1;3]. OtaenbH0 HEOOXOAMMO



OTMETUTh HApPYyUIEHWEB JAaHHOM ciiydyae mnonoxkenus 4. 3 cr. 3 TTIK,
KOTOpAsATJIACHUT, YTO «OTKa3 OT MpaBa Ha oOpalleHue B Cy/[l 3a 3allUTOMN SABIsETCA
HEJICUCTBUTENBHBIMY». B mpoTuBOpeyne C HSTUM TMOJOKEHUEM BCTYIAET
nosioxkenue cr. 50 3V, npenycmaTtpuBaroniee 0053aHHOCTh CTOPOH, MEepeJaBIINX
CIIOp Ha pa3pelleHne TPETEHCKOro cyia, JOOPOBOIBHO BBIOIHUTH €r0 PEIICHUE
0e3 Kakux-Tu00 MPOMEICHNH WK OrOBOpOK [4]. dakTryecku 3Ta 00A3aHHOCTh
O3HA4YaeT HEBO3MOXXHOCTh  OJHOCTOPOHHEro  OTKa3a OT  TPETEHCKOro
COTJIAllIEHUs, KOTOPO€ OJIHOBPEMEHHO SIBJISIETCS KOCBEHHBIM OTKa30M OT
oOpallieHus B TOCYJapCTBEHHBIN CY/I.

Taxke 0 HapylIeHUH KOHCTUTYIIMOHHOTO TIpaBa Ha CYyJICOHYIO 3alIuTy
CBUJICTEIICTBYET HAIMYME MHBIX KOJIJTU3UI B3aKOHOAATEILCTBE.

[Ipoananusupyem ux.«/ns yperynupoBanus cropa 10 Hadana cyaeO0HOro
pazOupartenbCcTBa CyJ BBISICHSCT: HE OTKA3bIBACTCS JIM UCTEIl OT UCKA, MPU3HAET
JY UCK OTBETYMK, HE YKEJAIOT JIU CTOPOHBI 3aKIIOYUTh MHUPOBOE COTJIALICHUE
WK TIepe/iaTh JIeJ0 Ha paccMOTpeHue Tpeteiickoro cyaa» [3,4.3ct.130]. Ilo-
cytu 310 nonoxenue ['TIK YkpanHbl conepXuT ykazaHuEe UMEHHO HA MOMEHM
3aKJIIOYEHHs] TpeTehckoro cornamenus.CunenyeMm panbiie. «Eciu  mexay
CTOpPOHAMH 3aKJIFOUEH JIOrOBOP O Mepeaue Cropa Ha pa3pelieHUe TPETEUCKOro
Cyla, CyAd BBIHOCHUT ONpelneleHue o0 OCTaBlICHUU 3asBIEeHHUS  0e3
paccMotpenus» [3,4.5¢T.130]. D10 MONOXKEHHME, KaK HAM KaXXETCs, YKa3bIBacT
Ha OECroJIe3HOCTh OOpaleHuss B NMPO(ECCHOHATBHBIN Cy/l MPU HUMEIOIEMCS
TPETEHCKOM corjalmieHud (OroBOpKE), Bedb BCE PABHO CYIbs B Clydae
oOparieHus J0HKeH OyIeT OCTaBUTH JeNI0 0€3 pacCMOTPEHUS.

[Tonoxenwne ct. 51 3Y roBOpUT O TOM, UTO «PEIICHUE TPETEHCKOro cyaa
SBIISIETCSI OKOHYATENbHBIM W OOKAJIOBAHHWIO HE TMOJUICKHUT, KPOME CIy4acsB,
MPEYyCMOTPEHHBIX 3aKOHOM» [4,cT.51]. Pewenue TPETEUCKOT O
CyaJIcUICTBUTEIbHOMOXXHO  OCHOPUTH B  CyAeoOlled  IOPUCAUKIUH,
HOJIMIIbHATAKUXOCHOBAHUSX | JIETI0, IO KOTOPOMYINPUHSITOPEIICHUETPETEUCKOTO

cyaa, HC HOI[BGI[OMCTBGHHOTpGTGfICKHM CyaaMB COOTBCTCTBUH C



3aKOHOM;pEIICHUE TpETEHCKOTO cyna MPUHATOBCIIOPE, HE
MPEAYyCMOTPEHHOMTPETEUCKUM COTJIAIIEHUEM ; TPETEHUCKOE cOrJIalcHue
MIPU3HAHOHEICHCTBUTEILHBIM KOMIIETEHTHBIMCYIOM;COCTaB TpeTeHCcKorocyaa
HECOOTBETCTBOBAJ TPEOOBAHUSAM3aKOHA,TPETEUCKUN CYyJ pEHIua  BOIMPOCO
MPaBaxrMoOOsS3aHHOCTSAX JIMI, HE YYacCTBOBABUIMXB JI€JIE.ITOT TMEPEUYCHb
OCHOBaHUW i1 OOKaJlOBaHWSI pEUIEHUs TPETEHCKOro cyaa SBISIETCS
nucuepneiBatomumM. Kak BUIUM, OCHOBaHHMH HE TaK MHOTO, KaK XOTEJIOCh OBbl.
Cpenu HUX HET, HampUMEp, TaKUX KakK: HapYyIICHHE TPETECHCKUM CYyJIOM
MpOIIEAYPhl  PACCMOTPEHMsI  JieJla;  HEMOJHOE  KCCIEIOBAaHHE  CYJIOM
00CTOATENBCTB Jiea; HECOOTBETCTBUSI HOPMaM MaTepHaJIbHOTO IpaBa M T..I.
[Ipyu wu3ydyeHHH OSTUX HCKIIOYUTENBHBIX CIIy4yaeB OKa3bIBA€TCS, 4YTO
OOJILIIMHCTBO OCHOBAaHMUM ISl 00KAJIOBaHUS PEIICHUN TPETEHCKOro cyaa
KacaeTcsi UIMEHHO 3aKOHHOCTU TPETEHWCKOTO COTJIAIICHMS a, CJIEIOBATENIbHO, U
MOMEHTA €0 3aKII0OUYCHMUSI.

N3noxkeHHoe emie pa3 TMOATBEPXKIAET, UYTO IMOANHUCAB TpeTehcKoe
COTJIAIIIEHWE JI0 BO3HUKHOBEHHUS CIIOpa W JO BBISICHEHHS €ro CYIIHOCTH,
CTOPOHBI OTPAHMYMBAIOT ce€0S B BO3MOXKHOCTH BBIOMpPATh CIIOCOOBI 3aIIUTHI
CBOMX HapYIICHHBIX IIPaB.

Jlns  ycTpaHeHHMs — BBISBICHHBIX  KOJUIM3MM  TpejjiaraeM  BHECTH
nonoHeHue B CT. 2 3V «O TpeTeckux cyaax», C IOMOIIbI0 KOTOPOTo
ONpeAeIuTh MOMEHT 3aKJIIOUYEHHS TPETEHCKOTO COTIJIAIICHHS, a HWMEHHO:
«TpETEHCKOE COIJIallleHHe — 3TO COTJIAllIEHHWE CTOPOH O Iepelade cropa Ha
pasperieHue TPETEHCKOTO Cy/a, KOTOPOEe 3aKJII0YaeTCsl MOCie BO3HHMKHOBEHMS
TaKOTO CIIOpay.
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