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Bopon’sin T. B. TakTnka Ta TexHikHM MeiiaTopa y OJA0JIaHHI BJIAJHOr0 Aucdajiancy y OizHec-
Mmeniamii. ChoroHi YKpaiHa cTpakaa€e BijJ YMCICHHOI KUIBKOCTI KOH(QUIIKTIB y Oarathox cdepax
cycninbHOro XHTTA. bi3Hec-cepa Takok HE € BHHATKOM. [ OCHOJapChKi CIIOpU MOXKYTh OyTH
BPETYJIbOBaH1 FOCMOAAPCHKUMU CyJIaMH, aJie CTOPOHHU YacTO HE 33J0BOJICHI PIIEHHSAMH CY/IiB, IO €
MPUYMHOIO JUTS TIOUTYKY aIbTEPHATUBHOTO CIIOCO0Y BPETYIIOBAHHS CIOPIB y cepi rocnomapchkoi
TisTbHOCTI. B ocTaHHI poKM Takui Memialis SK METOJ BHPIIICHHS CIOPIB OTpUMalia ITUPOKE
BH3HaHHs. Memiamisi e mporec, B SKOMY CTOPOHH BUPINIYIOTh CBOIO CYIEPEYKY 3a JOIIOMOTOIO
TPEThOi CTOPOHH, SIKA MPHUIIMAE PIIIEHb 00 CIIOPY.

CraTTsl MpUCBAYCHA NMUTAHHIO qUcOaTaHCy CHJI B Memiamii, SsKHi O3HaJae, Mo AWHAMIKA MK
CTOPOHAMHU BIUIMBAa€E Ha NPOAYKYBaHHS pIlIEHb TaKUM YHMHOM, II0 CTOPOHH HE MOXYThb
BHCIIOBJIIOBATHCh caMi 3a cebe abo JOCITTH JOOPOBIILHOT 3T0/IH.

Croponu B memiamii ab0 meperoBopax 3HAXOAATHCS B IUCOAAHCI CHIM e JO TOTO, SIK IIi
MPOLEAYPH TOYATUCS.

B crarTi 3BepTaeThes y Bara Ha Te, [0 X049 MEIIaTop 1 € HEUTpaAIbHUM, IIe HE 03HAYa€E, 0 Y HBOTO
BIJICYTHS BIIa/ia, HACIPaB/ii BiH BOJIOJI€ HAWOIBIIIOK CUIIOK0 B KIMHATI.

Cuni y MeniaTopa BHUSBISETBCS Y KOHTPOJII ychoro mporecy. s toro, mo0 BIumBaTu Ha
CHPUNUHATTS CUIIM CTOPOHAMH BiH 3aCTOCOBYE Pi3HI TAKTHKU. B CTaTTi HAaBOAATbCA JEsKi 3aX0/H, K1
MOJKYTh BIUIMHYTH Ha CHIIOBHH TucOaaHc.

OnHuM 3 1HAMKATOpiB aAucOanaHcy BiIaaM € BepOaibHI 1HCTpyMeHTH. Cepeln MeTOiB, IO
BUKOPHUCTOBYIOTBCS MENIaTOPOM Y CTaTTl 3a3HAYAlOThCAd KOMYHIKATHBHI HaBUYKHU, HANpPUKIAl,
HaBUYKM CTaBUTU IMUTAHHS, NEPEBIpKa, sIK HaMEHII MOiH()OPMOBaHA CTOPOHA MOKE CTATH OLIbII
0iH(OPMOBAHOI, OKpeMi cecii, BU3HAYEHHS NUTaHb /i OOTrOBOpPEHHS, BUSBICHHS NOTpPEO,
ycBiomnieHHs BnacHuxX iHTepeciB, BATNA 1 WATNA. [nmmMu metogamu 30alaHCyBaHHS CUJI €
HEeUTpaTbHUMU/Oe3MeuHe Miclie I Mefiallli, CyBope TOTpUMaHHs OCHOBHHUX IpaBuJI, MEpeBIpKa 3
o0oMa CTOpOHAMH JOCSATHYTUX JOMOBJIEHOCTEH Ha PeasbHICTh 1 HO3UTUBHICTD, NIEPEBIpPKA TOTO, YU
PO3YMIIOTh OOM/IB1 CTOPOHU CUJTY CHUIBHO Y3TO/PKEHUX pIillIeHb, BUKOPUCTAHHS CIIIBME1AaTOpa.

B crarTi 00rpyHTOBYETBCA T€3a MPO Te, 10 PoOOTa 3 AUCOATAHCOM CHUJI HE O3HAa4a€ CTBOPEHHS
piBHOCTI B mporeci Meniamii. Lle o3Hauae 3abe3medeHHsT MOMKIMBOCTI CTOPOHAM CaMOCTIIHO
BU3Ha4YaTH cBo€ MailOyTHe. HanineHHs cTOpiH Memiamii 34aTHICTIO HpuiiMaTh OOIpyHTOBaHI
pIIIEHHS y BJIACHUX IHTEpecax € HapLKHUM KaMEHEM CaMOBM3HAY€HHS 1 0a3MCOM KOMIETEHLIi
MeziaTopa.

KurouoBi ciaoBa : memiariiiHi KOMIIETEHINl1, Oi3HEC-Memiallisi, Memiallis, TeXHIKH MeIiaTtopa,
TaKTUKa MeJiaTopa.

Nowadays Ukraine is suffering on number of conflicts in all life spheres. Business sphere is not
an exception. Commercial disputes can be settled by commercial courts but parties often are not
satisfied with the courts decisions that is the reason to find alternative way to settle commercial
disputes. In recent years such method of dispute resolution as mediation gained wide recognition.
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Mediation is a process where the parties attempt to resolve their dispute with the aid of a third party
that has no power to decide the dispute issues.

When the dynamics between the parties affect the discussion of solutions to the point that one or
both parties are unable to speak for themselves or to reach a voluntary agreement this means a power
imbalance.

Parties in mediation or negotiation are in a power imbalance even before the processes commence.

Though the mediator is impartial, his or her impartiality should not be construed as a lack of power.
The mediator actually has the most power in the room.

A mediator’s power derives from his or her control of the entire process. To influence the
perception of party’s power mediators apply a variety of tactics. Here some interventions which may
deal with power imbalance.

One indication of an imbalance of power is verbal instruments. Among techniques used by
mediator we should mention communication skills, e.g. question asking skills, check how the least
informed party can become better informed, caucus and separate sessions, agenda setting, need
exploration, "enlightened self-interest", BATNA and WATNA. Other techniques to “balance” power
are the neutral/safe venue for mediation, closely enforce ground rules, check with both parties that
any agreements reached are realistic and positive, and ensure both parties understand the strength of
genuine jointly agreed decisions, use of co-mediator.

Dealing with power imbalance does not mean creating equality in the mediation process. It means
to provide the parties ability to self-determine their own future. Empowering parties to make informed
decisions in their own best interest is the cornerstone of self-determination and the lifeblood of a
master mediator.

Keywords : mediation competences, business mediation, mediation, mediator tactics, mediator
techniques.

Conflict is a part of everyday life. Nowadays Among the advantages of mediation are an
Ukraine is suffering on number of conflicts in all life  opportunity for parties to develop a creative outcome;
spheres. Business sphere is not an exception. The parties may use it to resolve disputes that involve not
number of commercial disputes settled by only questions of law and fact, but also "non-
commercial courts of primary jurisdiction in 2015 arbitrable” or "non-justiciable™ issues (intangible
increased by 1,3 per cent compared with 2014, by feelings, personal interests, and emotional concerns
commercial courts of appeals increased by 20 per cent  and confidential discussion for parties). Furthermore,
and by commercial courts of cassation increased by  “mediation is generally informal, much quicker, far
1,7 per cent. This figures show increased less costly, and, since it is a voluntary process, gives
dissatisfaction with the decisions of the commercial the parties control over the outcome” [3].
courts of primary jurisdiction. This is the reason to It is a function of mediator to facilitate the parties
find alternative way to settle commercial disputes. In  to reach agreement themselves. The mediator can
recent years such method of dispute resolution as attempt to use the processes of mediation to assist the
mediation gained wide recognition in postsoviet parties reach a level of equality that allows them to
countries area. Mediation is a process where the arrive at an agreement. As the parties will have some
parties attempt to resolve their dispute with the aid of  direct contact with each other, the mediator must be
a third party that has no power to decide the dispute  responsible for detecting any factors that threaten the
issues [1]. Mediation is designed to expose the fairness and equality of any agreement [4].

parties’ true needs and emotions, target the root of Parties in mediation or negotiation are in a power
the problem and help formulate a creative forward- imbalance even before the processes commence. The
looking solution [2]. bank customer and the bank, the plaintiff in a personal

Among many others researches in the sphere of injury claim and the insurer, the employer and
mediation we should admit Joseph P. Folger, Lon employee are all examples of situations where an
L. Fuller, John W. Thomas, Louise Otis and imbalance already exists.

Ukrainian researchers G. Eremenko, V. Zemlyanska, When the dynamics between the parties affect the
Yu. Prytyka etc. discussion of solutions to the point that one or both

In this article the author aimed to define tacticsand  parties are unable to speak for themselves or to reach
techniques that can be used by mediator to deal with  a voluntary agreement this means a power imbalance.
power imbalance in business mediation.
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Even if one person has more power than another,
each person has some degree of power. Therefore no
every power difference affects mediation and power
imbalance is not a problem itself. But in case when an
imbalance affects equitability of agreements,
mediator needs to deal with it.

There is no general agreement among authors as
to the means of dealing with power imbalance.
Suggested ways mediators might deal with severe
power imbalance range from no assistance, to
equalizing power, to helping both parties, to
passionately assisting both parties.

In the case of “no assistance” the mediator should
do nothing and allow the exploitation to occur.
Voyles (2004) argues that power imbalances exist in
everyday life and should be allowed in mediation, and
that strict power balancing, in practice, seems
unlikely [5].

Another way is “equalizing the power”. The
mediator makes attempts to equalize the power
between the participants by strengthening the weaker
party and discouraging the stronger one. Without
recommending specific actions, Hedeen (2003) feels
the mediator has an ethical responsibility to
collaborate with the weaker party to develop ways to
ensure his/her full participation [6]. Moore (2003)
suggests the mediator can assist the weaker party to
recognize, organize, and marshal his/her potential
power but should not actually advocate for the weaker
party [7].

The mediator may be in a position to apply "heat"
to the powerful party when believing that the one
party is “exploiting” the other one.

Also mediator may help both parties equally. So
that mediator could seek to equally empower both
parties. Voyles (2004) focuses on the self-
determination of the parties; that is, on each party's
ability to participate effectively. He sees the mediator
as the protector of the self-determination of both. This
is done by separately reminding each party of his/her
needs, helping with relevant and important
arguments, and coaching. Voyles would use "role-
play hypotheticals" to teach a weaker party how to
respond effectively [5].

One more way for mediator is to passionately
assist both parties. At the far end of the continuum the
mediator would passionately act to fully empower
both parties so each might attain his/her fullest
bargaining potential. In a more extreme vein,
Melamed (1999) argues that the mediator should
passionately help both parties to be at their personal
best, to most capably problem-solve, and attain the
greatest possible satisfaction [8].

Although an overwhelming majority of mediators
consider that mediator have to adjust a potentially
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harmful power imbalance to hinder successful
mediation.

The issue of power does not end with an
examination of the party’s power. Analysis of the
power dynamics within the mediation process must
include examination of the mediator’s power. Though
the mediator is impartial, his or her impartiality
should not be construed as a lack of power. The
mediator actually has the most power in the room.

A mediator’s power derives from his or her control
of the entire process. This control manifests itself in
several ways and every element of power listed below
is controlled by the mediator.

E.g. 1. Creating the ground rules.

2. Choosing the topic.

3. Deciding who may speak.

4. Controlling the length of time each person may
speak.

5. Allowing and timing a person’s response.

6. Determining which party may present a
proposal to the other.

7. Presenting an interpretation of what the party
said.

8. Ending the discussion.

9. Writing down the agreement.

To influence the perception of party’s power
mediators apply a variety of tactics. Here some
interventions which may deal with power imbalance.

Mediator may talk to both parties about the issue
before a meeting, and if necessary get the issue out in
the open during a meeting.

One indication of an imbalance of power is verbal
instruments. The first technique for addressing an
imbalance of power is the mediator’s superior
communication skills. One effective way to support
self-determination is to offer the party a complete
hearing (the thing they are not getting).

By alternating attention between the two parties
mediator manage with power imbalance. Turning
from one part back to another for asking a question or
summarize the party’s position, paying attention to
the flow and focusing of the communication,
managing the tempo, timing and can empower self-
determination.

One way to manage power imbalance (as well as
timing) is mediator’s question asking skills.

By asking general background questions in joint
discussion both parties get to respond. If the stronger
party cuts weaker one off with a tirade or patronizing
discourse mediator can claim missing data from
his/fher information or fact gathering by asking
clarifying questions. Filling out “forms,” or getting all
the data, or fulfilling mediator obligations requires
weaker party to speak and be heard (at least by
mediator). Using these “excuses” to have weaker
party talk can take attention off any focus on it,
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keeping it innocent, maintaining balance, staying
neutral. Question asking in caucus can lead to reality
testing. Mediator has to ensure that both parties are
able to be heard and that their interventions are
balanced.

Imbalance of power can also manifest itself via
information. If access to information is an issue, it is
to mediator to check how the least informed party can
become better informed. Mediator assists each party
to obtain all the information needed. One party may
have more information or experience than the other.
A way to balance self-determining power could be
appealing to the use of outside resources, e.g. to
consult expert. Giving “homework” to the party can
be a good way to get information on the table.
Mediator may advise to encourage use of an attorney.

Another way to get information on the table is for
the mediator to be as ignorant or inexperienced as the
parties need. Asking for further clarification on a
particular issue when mediator know one party is not
getting the explanation or is overlooking a point can
bring self-determining information to light.

A second agenda setting opportunity exists in
caucus and separate sessions. Meeting privately with
each party and developing an agenda for topics they
each want to discuss when everyone gets back
together assures Jim’s agenda items equal exposure
when we reconvene together. Roleplying a
hypothetical conversation during caucus can greatly
increase the possibilities for self-determination.

Another technique for managing communication
and information is agenda setting. First opportunity to
create an agenda is during joint discussion using chart
paper. It is easy to list items that come up during
opening statements and joint discussion. While
summarizing parts’ opening statements list their
topics. This creates focus and structure to parties’
communication. By identifying topics, mediator can
turn to each party for information or perspective on
that topic.

The most powerful technique addressing an
imbalance of power is need exploration. Working
with the weaker party, identifying his/her self-
interest(s) can empower negotiation. Helping the
weaker party name his/her need(s), helping him/her
structure a way to discuss his/her need(s), exploring
possible options for meeting his/her need(s) can
empower the weaker party. Identifying need can be
the best antidote for power imbalance due to
information, emotion, verbal ability, etc [5].

One more strategy of dealing with power
imbalance is the "enlightened self-interest”, the
mediator (usually in caucus) becomes an "agent of
reality" and explains to the dominant party that he/she
has a responsibility for the satisfaction of the weaker
party. "If the other party should opt out, the mediation
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ends, keeping you from recognizing any benefit from
your superior power." The powerful party's
responsibility is to make the weaker party's payoff
greater than what the party would receive should the
negotiation end. The mediator indicates that the other
party will be reminded of the voluntary nature of
mediation and of his/her choice to opt out rather than
accept an unsatisfactory payoff. A softer statement to
this effect might be included in the mediator's
opening statement suggesting that each party has a
responsibility to the other to make the outcome worth
the other's negotiation effort.

This strategy is an attempt to initiate a willing shift
of some power by the stronger party to the weaker
based on his/her self-interest [8; p.79].

One more way to rebalance power is to help the
parties to examine and consider their BATNA and
WATNA. Mediators who can help parties to perform
a high quality and comprehensible alternatives
analysis will often improve negotiation strategy
significantly. This helps parties to avoid accepting an
inadequate settlement offer.

Other techniques to “balance” power are the
neutral/safe venue for mediation, closely enforce
ground rules, check with both parties that any
agreements reached are realistic and positive, and
ensure both parties understand the strength of genuine
jointly agreed decisions use of co-mediator.

If a power imbalance is such that mediator
determines that self-determination by one of the
parties is unobtainable, it’s better to terminating the
mediation. Not getting an agreement is better than
getting a bad agreement. On the one hand:
terminating the mediation, if self-determination is not
possible, mediator end the chance for stronger party
to determine weaker party’s future by offering the
opportunity for a judge or hearing officer to decide it.

On the other hand: by terminating the mediation,
if self-determination is not possible, mediator ends
the chance for stronger party to determine weaker
party’s future and becoming a collaborating
perpetrator or a by-stander.

If a power imbalance is such that mediation is not
appropriate by the mediator and the mediator and the
parties agree then the mediator should consider
signposting alternatives e.g. legal action, arbitration.

Power imbalances are a reality of the life and the
mediation process as well. The mediator must
attempt, as soon as possible, to ascertain where the
power imbalance lies in the relationship. The talented
mediator requires serious attention and skill
application to determine the steps that can be taken to
adjust power imbalance. In many cases, power
imbalances appear obvious. However, the mediator
should constantly be mindful that there might be non-
obvious factors that can influence the parties, and
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give rise to an unfair agreement. The imbalance could allows parties to make agreement that meet their
be intellectual, verbal, or an imbalance of experience  needs in the best way.

etc. Dealing with power imbalance does not mean Empowering parties to make informed decisions
creating equality in the mediation process. It meansto  in their own best interest is the cornerstone of self-
provide the parties ability to self-determine their own  determination and the lifeblood of a master mediator.
future.

Dealing with power imbalance in business
mediation by using special mediator’s techniques
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