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IMPABOBI OCOBJIMBOCTI NPOBEJAEHHSA NTPOLHEAYPU 3BEPHEHHA
CTATHEHHS HA 3EMEJIBHI AIVIAHKH TA ITPABA HA HUX

Anmontok Mukona Bikmoposuu,
Kuiscokuu nayionanvnuu ynisepcumem imeni Tapaca lllesuenxa

Cuoopuyk Onvea €ezeniiena,
Kuiscorkuu nayionanvruti ynisepcumem imeni Tapaca llleeuenka

PoGoTa npucBsiueHa KOMIUIEKCHOMY JIOCHIJKEHHIO IPAaBOBOTO PETYJIIOBAHHS 3BEPHEHHSI CTATHEHHS
Ha IPeIMET 1MOTEKH, IKUMU € 3eMEJIbHI JUISTHKY Ta [paBa Ha HUX.

B Mexax JochikeHHS BCTaHOBJEHO IPaBOBY MPHUPOAY IPOLEAYpU 3BEPHEHHS CTATHEHHS,
0COOJIMBOCT] 3aKOHO/IaBUOTO PETryJIIOBAHHS 3BEPHEHHSI CTATHEHHS HAa 3€MeNbHI AUISHKM Ta MpaBa Ha
HUX, IPOAHAI30BaHO CYJIOBY MPAKTUKY B MEXKaxX JOCTIKYBaHOI TEMH.

KirodoBi crioBa: 3actaBa 3emili, IMOTEKa 3€MEJIBHOI JIIJITHKH, 1MOTEUHI 3eMeIbH1 MPaBOBITHOCUHH,
IMOTEYHUH JOTOBIp, 3BEPHEHHS CTATHEHHS Ha IMpeIMeT IMOTEKH, CYIOBHH MOpPSIOK, M03acyl0BUil
MOPSAIOK.

Antoniuk M.V., Sydorchuk O.Y. Legal features of the procedure for collecting land plots and
rights to them. The work is devoted to a comprehensive study of the legal regulation of foreclosure on
mortgages, which are land plots and rights to them.

Within the scope of the study, the legal nature of the procedure for collecting penalties, the
peculiarities of legislative regulation of foreclosure and rights to land plots has been established, and
judicial practice has been analyzed within the framework of the subject.

The peculiarities of the legal regulation of the collection of agricultural land for agricultural purposes
and the mistakes made by the national courts when considering disputes concerning the enforcement of
a mortgage on agricultural land are established.

Key words: mortgaged land, mortgage of a land plot, mortgage land relations, mortgage agreement,
foreclosure, court order, extrajudicial order.
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[ToctanoBka  mpoOiemu. Cranom  Ha
CBOTOIHIIIHIA JE€Hh B OUIBIIOCTI KpaiH CBITY
JOCUTh PO3BUHEHUM € TPABOBHH IHCTUTYT
3aCTaBU 3eMIIi, 110, SIK MIpaBuUIIO,
BUKOPUCTOBYETbCS 3 METOIH  3a0e3rmeueHHs
BHUKOHaHHS  3000B’s3aHb 32  KPEIUTHUMU
JIOTOBOPAMH.

B VYkpaini iHCTUTYT iMOTEKH 3eMill nepedyBae
Ha CTa/lii CTAHOBJICHHS, 30KPEMa, 11€ CTOCYEThCS 1
3BEPHEHHS CTATHEHHS HA IIPEIMET IMMOTEKH.

Jocaimkyroun HOPMAaTUBHO-TIPABOBE
peryJroBaHHs 3BEpPHEHHsI CTATHEHHS Ha 3€MEJIbHI
JTUISSHKY Ta MpaBa Ha HUX, a TAaKOX aHAII3yIOUd
CyIOBY TPpPAKTUKYy, MOXXHA 3ayBaXKUTH, IO
3aKOHOJIaBCTBO B Wil cdepi moTpedye cydacHOTro
pedopMyBaHHS, OHOBIICHHS Ta BUPIILIEHHS HU3KU
poOJIeM 1 TPOTaJIHH.

JlociiKeHICTh npo0emMu. [Tpobnemu
PO3BUTKY CHCTEMH IMMOTCYHOTO KPEAUTYBAHHS
yepe3 00'€KTHUBHI ICTOPHYHI 00CTaBHHH BHBYCHO
HE/IOCTaTHBO. 3HAYHUI BHECOK Yy JOCIHIPKEHHI
po0JIeM CTaHOBJICHHS IMTOTEKH, 30KpeMa 1IMOTEKU
3emui, npucssiaeHi npani A. JI. Byxanesud, M. M.
I'eenxo, H. B. I'pumyk, B. A. [pyrosa, O. b.
XKapikora, A. JI. XKypasens, O. C. Kiznosoi, H. C.
Kpyuok, I1. ®. Kynunaunua, B. }O. Manoro, B. B.
Hocika, H. B. Pes’rok, O. B., IlleBnosa 10.B.,
IMwnunug ta iH.

HainexHo OIIHIOYM BKJIaJ HABEIECHUX BHUIIE
HAYKOBIIB Yy JOCHIJ)KEHHI MpoOJieM IHCTUTYTY
IMOTeKH 3eMenb B YKpaiHi, CliJl MiAKPECIUTH
HEOOXIJHICTh MOAAIBIINX HAYKOBUX PO3POOOK Ta
MPAKTUYHUAX ACTMEKTIB MIOA0 PO3BUTKY 3EMEIIbHOT
IMMOTEKM Ha OCHOBI HAIIOHAJIBHOI CHCTEMHU
IOTEYHOTO KPEIUTYBaHHS.

Mera 1 3aBmaHHs cTarTi. ImoTeka 3emenp €
JIOCUTh BAXKIIUBUM BaXKEJIEM IS PEryIIOBaHHS
KpEAUTHUX TPABOBIIHOCHH, a 3Ba)KAlOYM Ha
MPOTAJIMHU HAI[IOHAJLHOTO 3aKOHOJABCTBA 100
IMOTEYHOTO KPEAUTYBAHHS, HAYKOBI JOCIIKEHHS
Ta PO3pOOKH B MeXaxX JaHOI TEMAaTUKH € JOCHUTh
BXJIMBUM MIATPYHTAM Uil peopMyBaHHS BKe
HassBHOTO 3aKOHO/ABCTBA B JIOCTIHKYBaHii cepi.
3aBgaHHSAM CTaTTI € BCTAaHOBUTH OCOOJIMBOCTI
3BEpPHEHHSI CTATHEHHS Ha 3€MENbHI JUISHKA Ta
mpaBa Ha HUX, TNpOaHANI3yBaTH MPAKTUKY
perysioBaHHsl JOTOBIPHUX BIJHOCHH B MeXax
JOCTIIKYBAHOT TEMHU.

Buxknan ocHoBHOTO Martepiany. JlocmimKyroun
MMUTAaHHS 3BEPHCHHS CTATHCHHS HA IPeIMeT
IMOTeKH, CIiJ 3ayBaXWTH, IIO JaHa Mpolexypa
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3aCTOCOBYETHCS JIMILIE TOMAl, KOJIM OOPKHUK HE
BUKOHY€E, a00 X HEHAJIeKHUM YUHOM BHUKOHYE
OCHOBHE 3000B’si3aHHsI, TOOTO MOpyIIye HOro
YMOBH.

Tak, crarts 33 3akony VYkpainu «lIpo
IMOTEKY» BKa3ye, IO B pa3l HEBUKOHAHHsS abo
HEHAJIS)KHOTO BUKOHAHHS OOPKHUKOM OCHOBHOT'O
3000B’ I3aHHS 1TTOTEKOIepKaATEIh BIIpaBi
3aJI0BOJIBHUTH CBOi BHMOTH 33 OCHOBHUM
3000B’I3aHHSM LUISIXOM 3BEPHEHHS CTATHEHHSI Ha
npeIMeT IMOTeKH, SKIIO 1HIIe He repeadadeHo
3akoHoM. [IpaBo inmoTexoaepkaress Ha 3BepHEHHS
CTSTHEHHSI HA MPEIMET IMOTEKH TaKOXK BUHHUKAE 3
MiJCTaB, BCTAaHOBJIEHUX CTarTel0 12 1pboro
3akony.

3a 3aralbHUMM TpPaBUJIAMH, 3a3HAYEHUMHU B
3akoHi VYkpainm «[Ipo imoTexy», 3BepHEHHS
CTSATHEHHS Ha IPeaMET IMOTEeKH 3I1HCHIOETHCS Ha
mijcTaBi pilIeHHS CyAy, BUKOHABUOTO HAIUCY
HOTapiyca a0o0 3riIHO 3 JIOTOBOPOM IIPO
3aJI0BOJICHHS BUMOT iMTOTEKOIEPIKATEIIS.

Boanowac mpaBo CTOpiH yKJIacTH JOTOBIp PO
3aJI0BOJICHHS BHAMOT imoTexoepKaTens
nependaueHo  crarrero 36 3akoHY, SIKOIO
YHOPMOBAHO MUTAHHS 103aCy/I0BOTO
BPETYJIIOBaHHS CIIOPY.

30KkpeMa, CTOPOHH IMOTEYHOTO JIOTOBOPY
MOXKYTh BHPIIIUTH MUTaHHS TMPO 3BEPHEHHS
CTSTHEHHS Ha TpPEIMET IMOTeKH [UIIXOM
[03aCy/I0OBOIO  BpEryNIOBaHHA Ha  IMijAcTaBl
JIOTOBOPY. [Tozacynose BpETYJIFOBaHHS
3IIACHIOETBCS 3TITHO 13 3aCTEPEKEHHSIM PO
3aJI0BOJICHHS BHMOT  IMOTEKOJEpKaTeNs, IO
MICTUTBCSL B IIOTEYHOMY JIOTOBOpI, @00 3riHO 3
OKPEMHUM JIOTOBOPOM MIDX IMOTEKOJABIEM 1
IMoTeKo/IepKaTeNieM Tpo  3aJ0BOJICHHS BHUMOT
IMOTEKOIepIKATENsA, 10 MIUIsIrae HOTapialbHOMY
MOCBITUYEHHIO, SKUM Moxke OyTH YKIaJeHui
OJIHOYACHO 3 IMOTEYHUM JOTOBOPOM abo B OyIib-
SKMH Yac 710 HaOpaHHS 3aKOHHOI CUJIM PILIEHHSAM
Cydy TpO 3BEpHEHHsS CTSATHEHHS Ha TIpeaAMET
IMOTEKH.

[Tpr mpoMy JOTOBip TPO 33JOBOJICHHS BUMOT
imoTeKo jaepkarenss Moxe mependadatu: 1)
nepeaady ImoTeKoIep KaTellio MpaBa BIaCHOCTI Ha
npeaMeT IMOTeKM B pPaXyHOK  BHKOHAHHS
OCHOBHOTO 3000B's3aHHS y MOPAIKY,
BCTAHOBJIEHOMY cTaTTel0 37 1bOro 3akoHy; 2)
MpaBo  IMOTEKOAEpKaTeass B CBOrO iMEHI
poJaTH MpeAMET 1MOTeKH Oyab-gkiii 0cobi Ha
HiicTaBl JOTOBOPY KYIIBIi-NPOJAXy Y MOPSAKY,
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BCTAHOBJIEHOMY CTAaTTE0 38 1bOro 3aKOHY .

binbie Toro, crarrero 37 mporo 3akoHy MPSMO
BH3HAYECHO MOPSIOK Mepeiadi inoTeKoAepKaTeIto
crpaBa BJIACHOCTI Ha TPEAMET iMOTEKH.

Tak, imoTekoaepx areiab MOXE 3a0BOJIBHUTH
3a0e31medeHy iMOTEKO BUMOTY IUISIXOM HAOYTTS
IpaBa BJIACHOCTI Ha mpeaMeT inoTteku. [IpaBoBoro
MIJICTaBOI0 Il peecTpalnii mpaBa BJIACHOCTI
imoTexoepkaTenss Ha HEPyXOMe MaiHO, SKe €
MPEIMETOM IMOTEKH, € JOTOBIp MPO 3aI0BOJICHHS
BUMOT  IMOTEKOAepkaTenss abo  BiAMOBiIHE
3aCTEpE)KCHHS B IMOTEYHOMY JOTOBOpi, SIKE
NPUPIBHIOETHCSA IO TAKOTO JIOTOBOPY 3a CBOIMH
MIPaBOBUMH HACHIJIKAMU Ta Tiependavae nepenaqy
IMOTEKOIePIKATEIIIO TIpaBa BIACHOCTI HA TIPEIMET
IOTEeKH B PAaxXyHOK BHUKOHAaHHS OCHOBHOT'O
3000B's13aHHS .

3rigHo crarti 37 3akony VYkpainu «lIpo
imoTeKky» 10 ocoOu, sika Ha ITiJICTaBi JOTOBOPY PO
3aJI0OBOJICHHS BHMOT IMOTEKoJepxareist ado
3aCTepeXEHHS ~ NP0  3a/J0BOJICHHA  BHUMOT
ImoTeKoIepKaTeNs, BKIOYCHOTO J0 IMOTEYHOTrO
JOTOBOpY, Ha0yja MpaBO BIACHOCTI HAa MpPEAMET
imorekn (00’€KT HEPyXOMOro MaiiHa, 00 €KT
HE3aBEpIICHOTO OY/IIBHUIITBA Ta MAHOBI MpaBa
Ha HUX), PO3MIIICHUI HA 3eMEJIbHIM JTIISHII, SKa
nepeOyBae B OpEHI 1MOTEKOJABIIS, MEPEXOJAUTh
NPaBO OPCHIM Ha TaKy 3EMEJIbHY IUISHKY, a
3a3HaUYE€HUN JOrOoBip MPO 3aJ0BOJIEHHS BUMOT

inorexoepkatTenss ab0  3acTepeKEHHS PO
3a7I0BOJICHHS BHUMOT IMOTEKOIepPIKaTEIA,
BKJIIOUYEHE JI0  IMOTEYHOTO  JOTOBOpPY, €

JOKYMEHTOM, 110 TIOCBIYYy€E Tepexia Ipasa
OPEHJIU 3eMEeJNIbHOI JUISHKU JI0 HOBOTO BJIACHHKA
npenMeTa 1MoTeKH 1 3aMiHy ocoOu opeHaaps y
JIOTOBOP1 OpEHAM 3eMIIi Ta MIAJArae Jaep>KaBHIN
peecTpaiii y BCTAaHOBJIEHOMY 3aKOHO/AaBCTBOM
HOPSI/IKY.

Bapto 3ayBaxkutu, Bepxosuuii Cyn Ykpainu B
AHani3i cy0BOi IPaKTUKHU 3aCTOCYBaHHS CyAaMU
3aKOHOJABCTBA, SIKE PETYJIIO€ 1MOTEKY 5K 3aCTaBy
HEpYXOMOTO MaiiHa, 3ayBa)KHB, IO HaBeJEHa
HOpMa, sika MICTUThCA B 3akoHi Ykpainu «lIpo
inoTexy», mpsMo cymnepeuutb cr. 31 3akony
Vkpaian «lIpo openmy 3emmi» Ta cr. 141
3eMEeNBHOr0 KOJIeKCY YKpaiHH .

3okpema, 3rigHo m.e yacTuHu 1 crarti 141 3K
VYkpaiHu, miACTaBOO JUIsI NPUIMHEHHS IIpaBa
KOPHUCTYBaHHSI 3€MEJIbHOIO AUISHKOIO € HalyTTH
IHIIIOF0 O0COOOK0 TpaBa BIIACHOCTI Ha JKUAJUH
OyaMHOK, Oy/iBITIO 200 CIIOpPY.Ly, SIKi pO3TalIOBaH1
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Ha 3eMEJIBbHIN TUISHIN .

3a ct. 31 3V «lIpo openay 3emi», Jorosip
OpEHIU 3eMJIi IPUIIHHSAETHCS B pa3i HAOYTTs mpaBa
BJIACHOCT1 HA YKUTJIOBUH OyAMHOK, OynmiBiro abo
CHOpYAY, L0 PpO3TAalllOBaHi Ha OpPEHIOBaHIN
1HIIIOX0 0CO00I0 3eMENIBLHIN AUISHII.

Opnnak, B maHomy Bumnanky mosuiiss BCY e
JIEII0 CYMepewINBOIO, OCKUIBKY B 3aKOH1 YKpaiHu
«[Ipo opeHay 3emiti» MiCTUTbCA CT. 7, YacTuHaA 3
K01 € aHasmoriuHoto 110 cT. 37 3Y «IIpo imoTeky».
Tak, 3rimHo 4.3 cr. 7 3akony Ykpainu «lIpo
OpEHJly 3eMJIi», 10 0COOH, SKIi MeperIuio mpaBo
BJIACHOCTI HA KHUTIOBUH OyIWHOK, OymiBIIO abo
CHOpylly, IO pO3TallloBaHI Ha OpEHAOBaHIN
3eMeNbHIA JUISHI, TaKOX MEPEeXOAHTh IPaBO
OpeHJM Ha L0 3eMeNbHY IUISHKY. JloroBopowm,
KU Tiependadae HAOYTTS TMpaBa BIIACHOCTI Ha
KUTIOBUK OyauHOK, OyzAiBiaro abo crmopyndy,

MPUIHHSETHCS ~ JIOTOBIP  OPEHAM  3EMENIbHOT
JIIISHKM B YacTHHI  OPEHIM  IOMEPEIHIM
OpeHJapeM 3eMeNbHOI JUISHKH, Ha SKid
pO3TAIlIOBaHUI  Takud KUTIOBUH  OYAMHOK,

OyxiBst abo criopyaa .

ToOto, paktuuno ct. 31 3akony Ykpainu «lIpo
openny 3emii» Ta cT. 141 3K Ykpainu roBoputh
PO MPUIHHEHHS OPEHJIHUX MPABOBIAHOCHUH MIXK
OpPEHIIO/IaBIIEM Ta KOJHIIHIM OpEHIAapeM, OJIHAK
BLILJIOMY TaKi MPaBOBITHOCUHU HE IPUITUHSIOTHCS,
a JIMIIIe 3MIHIOEThCS 0co0a-opeHaap, sika Ha0yBae
MIPaBO OPEH/IM HA 3€MENbHY JUISTHKY Ha TUX CaMHX
YMOBaX, 110 ¥ KOJIUIITHIA OpeHiap.

Takox BapTO 3BEpHYTH yBary Ha CT. 6 3aKoHy
Vkpainun «lIpo imoreky», B fKiil cka3aHoO, WIO
Micasl 3BEPHEHHA CTATHEHHS Ha TepefaHy B
IMIOTEKY 3eMEJIbHY JUISHKY, Ha SIKIi po3TalloBaHi
OyaiBmi (cmopyau), LI0 HaleXaTh IHININA, HIXK
1MOTEKOaBelb, 0c001, HOBUH BJIACHUK 3€MEILHOT
TUTSTHKY 3000B°s13aHUN HAJaTH BIACHUKY OyIiBIi
(cmopynu) Taki K YMOBH  KOPUCTYBaHHS
3eMEeJIbHOI0 JIITITHKOIO, SIKi MaB iMOTEKOJaBellb .

@DaKkTUYHO, 3aJIe)KHO BiJ TOTO, YA HAIICKHTH
ONHIM 1 TIH >ke 0cobi MpaBO BIACHOCTI Ha
3eMeJIbHY IUISTHKY Ta HEpyXoMe MaiftHo, SKe Ha Hil
po3TalioBaHe, 3alekKaTh 1 HACTIAKU 3BEPHEHHS
CTSATHECHHS Ha TPEIMET iMOTEeKH. 30KpeMa, SKIIO
3eMeTbHa JUISTHKA Ta HepyXoMe MaiiHO HaJIeKaTh
ITOTEKO/IaBIIIO, 3BEPHCHHS CTSTHECHHS
3MIACHIOETBCS 1 HA 3eMeNbHY JUISHKY, 1 Ha
HepyxoMicTh. OpAHAaK, KOJIM HEPyXOMe MaiHO
HAJICKUTh 1HINK 0co0l, micisd 3BEpHEHHS
CTSTHEHHS Ha TPEIMET IMOTeKHW HOBUM BIACHHK
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3eMeIbHOI  JUIAHKKA — 3000B’A3aHUM  HaJaTu
MO>KJIUBICTb KOPHUCTYBaHHSI 3eMeJILHOIO
IUISTHKOIO.

B Mexax muTaHHS 3BEpHEHHS CTATHEHHS Ha
mpeIMeT IMOTeKH, HaOLIbIIy yBary 3aciyroBye
NUTAHHSA 3BEPHEHHS CTATHEHHS Ha 3€MeJIbHI
JUISTHKA  CITBCHKOTOCTIOIAPCHKOTO TIPH3HAYCHHS
Ta MpaKTU4YHI TPOOIEMH, SKI BUHUKAIOTH ITiJT 4ac
MIPOBE/ICHHS MPOLEAYPU 3BEPHEHHS CTATHEHHSI.

Tax, 3rimHo 4.2 ct. 15 3akony Ykpainu «IIpo
imoTeKy» peamizamis TMepelaHuX B  IMOTEKY
3eMENbHUX JUISHOK CUIBCHKOIOCIIOAaPCHKOI0
NpPU3HAYCHHS TIPH 3BEPHEHHI CTATHEHHS Ha
IpeaMeT IMOTEKU 3JIHCHIOETBCS Ha MPHIIIOJHUX
toprax. llokymusMu  3eMeENbHUX  JIISTHOK
CUIBCBKOTOCIIOIAPCHKOI0 TPU3HAYEHHS MOXYTb
Oyt 0coOW, BH3HAYCHI 3EMEIBHHM KOJIEKCOM
Ykpainu .

3a cr. 41 3akony Ykpainu «lIpo imorexy»
peamizamiss  mpeaMeTa  IMOTEKH, HAa  SKHH
3BEPTAETHCS CTATHEHHS 3a PillleHHSAM cyay abo 3a
BUKOHABYMM HAIMCOM HOTapiyca, IPOBOIUTHCH,
SKIIO IHIIE HE TependaueHo pIMEHHSIM CyIy,
HUIXOM MPOJIAXKy Ha NPUIIOJAHUX TOPIax, y TOMY
gucai y (opMmi €IeKTpOHHUX TOPTIB, y Mexkax
pouenypu BUKOHAaBYOTI'O IPOBA/IKEHHS,
nependadeHoi 3akoHoM Ykpainu "[Ipo BukoHaBue
IPOBA/KEHHA", 3 JOTPUMAHHSAM BHMOT IIbOT'O
3aKoHy .

3rigHo cr. 130 3eMenbHOrO Kojekcy YKpaiHu
[Moxynismu 3eMEeIbHHUX TUITSTHOK
CUIBCBKOTOCIIOAAPCHKOTO  MPHU3HAUEHHS IS
BEJCHHS TOBAapPHOTO CUIBCHKOTOCIIONAPCHKOTO
BUPOOHMLITBA MOXYTh OyTu: a) TpoMaJsiHu
VkpaiHu, $KI MaloTh CUIbCBKOTOCIIOAAPCHKY
ocBiTY a0o0 JI0CBil pPOOOTH y CIIBCHKOMY
rOCHOJApCTBI  9YM  3alMarOThC  BEICHHSIM
TOBapHOTO CUIBCBKOTOCTIOIaPCHKOT0
BUpOOHHUITBA; 0) rOpuIM4HI ocol0u YKpaiHu,
YCTAaHOBYMMHM JOKYMEHTaMH SKHX Ieper0auyeHo
BEJICHHS CUTbCHKOTOCIIOAAPCHKOTO BUPOOHUIITBA.

IlepeBaxkHe mpaBo KyMiBJil 3eMEIbHUX JUISTHOK
CLUTBCHKOTOCIIOIAPCHKOTO TPU3HAYEHHS MAalOTh
rpoMajisiHM YKpaiHH, sIKi TOCTIHO MPO’KHUBAIOTh
Ha TepuTopii BIAMOBIAHOI MICLEBOI pagu, e
3IACHIOETBCS TPOAAX 3EMENbHOI MUISHKH, a
TaKOX BIJIIIOBITHI Opranu MICIIEBOTO
caMOBpsAayBaHHsA . ToOTO, B JaHOMY BHUIAJKY,
MOYKHAQ 3ayBaXHTH, IO Y BHIAJAKY 3BEPHEHHS
CTSATHEHHS Ha MPeIMET IMMOTEeKH, TKUM € 3eMeJIbHA
JUISIHKA CUIBCHKOTOCIIOIAPCHKOTO MPU3HAYCHHS,
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Ha 3aKOHO/IaBYOMY DIiBHI Jli€ HU3Ka OOMEKEHb.
[To-nepimre, 3eMeJIbHI TSTHKHA
CUTBCHKOTOCTIOIAPCHKOTO TMPU3HAYCHHS MOXYTh
OyTH peani3oBaHi Ha NPUIOJHUX TOprax 3a
BUKOHABYMM HAIMCOM HoOTapiyca abo X 3a
pimeHHsM cyny. OkpiMm Toro, B 3eMeIbHOMY
KOJICKC1 YKpaiHU MICTUTBCS YiTKHH MEepetiK ocio,
SAKI MOXYTh TpHIOATH 3E€MEIbHY JIJISHKY
CLTBCHKOTOCTIOIAPCHKOTO  MIPU3HAYCHHS, TOOTO,
(haKkTU4HO, MOXXYTh Ooytun YYaCHHUKaMHU
OpWIIOAHUX TopriB. OnHaK, Ha MPAKTHUI YacTo
MUTAHHS 1110JI0 3BEPHEHHS CTATHEHHS Ha TIPEAMET

inorexu (3emenbHy TUISHKY
CLIBCHKOTOCIIOIaPCHKOTO MPU3HAYEHHS) HIISIXOM
peectpamii  3a  iMOTEKoJepXarejleM  IpaBa

BJIACHOCTI Ha IpEAMET IMOTEeKH, L0 CTAaHOM Ha
CBOTOJHIIIHIA JeHb 4YacTo poOIsATh OaHKH-
1IMOTEKOAePIKATEII.

Tak, 3rigHO pimeHHs [ocmomapchbkoro cymy
micta KueBa Big 10.02.2016 poky y cnpaBi Ne
910/28668/15  3a  mo3oBom  IlyGmiyHoro
aKL[IOHEPHOT'O  TOBapucTBa  «AKIIOHEpHUI
KOMEPIIHHHIA TPOMHCIIOBO-1HBECTHUIIHHII OaHK»
1o ToBapucTBa 3 0OMEKEHOK BiJIIMOBIIATBHICTIO
«bepeszoBa Pomay» npo craranas 3a00proBaHOCTI
3a  KPEOUTHUM JIOTOBOPOM Ta  3BEPHEHHS
CTSITHEHHSI HA HEPYXOMe MaiHO, IO € MPEIMETOM
IMOTEKH BIANOBITHO A0 IMOTEYHOTO JIOTOBOPY
MO30B  3a7I0BOJICHO TIOBHICTIO Ta 3BEPHYTO
CTSATHEHHs Ha HepyxoMe MaiHO (3eMelbHi
JIUISTHKU CUTBCHKOTOCIIOIAPCHKOTO MPU3HAYEHHS)
HUIIXOM BU3HaHHA 3a [lyOniuHuUM akIioHepHUM
TOBapUCTBOM  «AKI[IOHEpHUN  KOMepUiIMHUN
POMHCIIOBO-1HBECTUIIIHUN OaHK» npaBa
BJIACHOCTI Ha 3€MEJbHI JIITHKH, cepe] IKUX Oyra
3eMellbHa  JUISHKA  CUIBCHKOTOCIIOJIapPCHKOIO
Npu3HaueHHd  ([UIs1  BEAEGHHS  OCOOMCTOrO
CEJITHCHKOT'0 TOCIOJIapCTBA) .

B OOTpyHTYBaHHS TaKOTO pileHHs
l'ociomapcbkuit  cyn wmicta Kuea 3ayBakuB

HacTynHe: «BignosimHo go 4. 1 cr. 328 1K
VKkpaiHH TpaBO BIIACHOCTI HaOyBaeTbcsd Ha
MigcTaBax, IO HE 3a00pOHEHI  3aKOHOM.

BinmosigHo mo m. 1 4. 3 m. 36 3akony Ykpainu
"IIpo imoTexky" AOroBip Mpo 3a70BOJIEHHS BUMOT
imoTekoiepKaTelis ab0 BiJMOBIIHE 3aCTEPEKEHHS
B IOTEYHOMY JIOTOBOpI, SIKE MPHUPIBHIOETHCS 0
Takoro JOTOBOPY 3a CBOIMH  MPaBOBUMH
HACNKaMH, MOXKe TiepeidadaTH —Tepenaqy
IMTOTEKOIEPIKATEII0 TIpaBa BIACHOCTI Ha MPEIMET
IMOTeKM B paxXyHOK BUKOHAHHS OCHOBHOTO
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3000B'sI3aHHS Yy TOPSAIKY, BCTAaHOBICHOMY
crarTero 37 mporo 3akoHy. 3rigHo 3 4. 1 cT. 37
3aKoHy VYkpainu "IIpo inorexy"
1OTEeKOIepKaTENb MOKe 3aJI0BOJILHUTH
3a0e3neueHy iMmOTeKO BUMOTY IUIIXOM HAaOYyTTs
IpaBa BJIACHOCTI Ha mpeAMeT inoteku. [IpaBoBoro
MIJCTAaBOIO JUIS PEECTpallii TpaBa BIACHOCTI
ImoTeKoiep)KaTeNie Ha HEpyXOoMe MaiHO, SIKe €
MPEIMETOM IMOTEKH, € JOTOBIp MPO 3aI0BOJICHHS
BUMOI'  imoTeKojaeprkaTens abo  BiIMOBIIHE
3aCTepe)XEHHS B IMOTEYHOMY JOTOBOpi, sIKE
MPUPIBHIOETHCS /10 TAaKOTO JOTOBOPY 32 CBOIMHU
MIPaBOBUMH HACHTIJIKAMHU Ta Tiepeadadae nepeaaqy
1MOTEeKOIepKaTEII0 MIpaBa BIACHOCTI HA MPEeaMET
IMOTeKM B paxyHOK BUKOHAHHS OCHOBHOTO
3000B's13aHHS. Y pa3i 3aJ0BOJICHHS MO30BY IPO
3BEpHEHHS CTSTHEHHS Ha mpeaMeT
3a0e3neuyBaibHOTO O0TSXKEHHS Cy/l MOKe 00paTu
OJIVH 13 cIT0CO0IB 3BEpHEHHS CTATHEHH:I, 00paHuit
oOTsKyBaueM Ha BIacCHUN poO3Cyld, 30KpeMa,
NUIIXOM OTPUMaHHS TPEIMETy 3acTaBU Y
BJIACHICTh 3acTaBojepxKaTens (IToctanoBa
Bepxosnoro cyny Ykpainu Big26.12.2011 Ned/1).

VY BIAMOBIAHOCTI 10 BUCHOBKIB BepxoBHOTro
Cyny YkpaiHu, BHKJIAQJCHUX Yy NOCTaHOBI Ne 6-
12411c13 Big 11.12.2013p., BUXOI4H 3 MMOJIOKEHD
gacturau aApyroi crarti 16 LIK Ykpainu, yactuau
TpeThoi ctaTrTi 33, crarri 36, YacTUHM MEpIIol
crarti 37 3akony Ykpainu «lIpo imoreky» He
BUKITIOUAETHCSI MOKITUBICTh 3BEPHEHHS CTSTHEHHS
Ha TMpeaMeT IMOTEeKH INUIAXOM  Tepeaadi
1MOTEeKOIep>KATEINIO TIpaBa BIACHOCTI HA TIPEIMET
IMOTEKHM B paxXyHOK BHUKOHaHHS 3a0e3Me4YeHUX
inoTexkor0 3000B'si3aHb 32 pIIEHHSAM CYyAY,
OCKUTPKM ~ OMMH  HOPMaMH  mependadeHo
3aJI0BOJICHHSI BUMOT IMOTEKOAEpkKaTelNs IIITXOM
HaOyTTsS TIpaBa BJIACHOCTI Ha TPEAMET IMOTEKH,
SIKE€ OTOTOXKHIOETHCSI 31 CIIOCOOOM 3BEpHEHHS
CTSATHEHHS, SKIIO TaKWil crmocid mepeadayeHo
IMOTEYHUM JIOTOBOPOM.

YMoBamu imoTedHoro aorosopy (m. 5.1, m.5.2)
3BEpHEHHSI CTSITHEHHS Ha TNpeIMeT IMOTeKH
3MIMCHIOETBCA 32 BHOOPOM 1MOTEKOEpKATEIs,
30KpeMa, MUISXOM TMepenadi iMmoTeKOAepKATEIIo
IpaBa BJIACHOCTI Ha MPEIMET IMOTEKU B PaxyHOK
BUKOHAHHS 3000B's3aHb, 320€3MEUEHHUX 1MOTEKOI0
3a IIUM JIOTOBOPOM, B TIOPSIKY, BCTAHOBJICHOMY
JIOTOBOPOM, BiJIIIOBIJTHO 110 €T. 37 3akoHy YKpaiHu
«IIpo imoreky». Ha miacraBi HaBepeHHX HOpPM
nmpaBa, Cyl BBaae OOIPYHTOBAaHUMH BHMOTH
Mo3MBayva Mpo 3BEPHEHHS CTATHEHHS Ha MpeIMeT
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IMOTEKW 3a IMOTEYHUM JIOTOBOPOM B PaxXyHOK
MoramieHHs: 3ab0proBaHOCTi, 110 BUHHUKIA Y
BIJIMOBiaua, MUISXOM BU3HAHHS MpaBa BIACHOCTI
Ha npeamer inoteku 3a ITAT «AxuionepHuit
KOMEPIIHHMIA MIPOMUCIIOBO-1HBECTHITITHHIA
OaHK».

®aktuyno, ['ocnogapeekuii cyn micra Kuesa
HIBEJIIOBaB HOPMHU 111010 OCOOJIMBOCTI 3BEPHEHHS
HA MpEAMET IMOTEeKHW, KUM € 3eMelbHa JISTHKA
CLIBCHKOTOCIOAPCHKOTO MPU3HAUYEHHS.

Binbie Toro, cyn nepioi iHCTaHI1 MOPYIIUB
CBOIM pimeHHsM HOpMH 4.1 cT. 33 3eMenbHOro
KOJCKCY VYKpaiHW, Yy BIAMOBITHOCTI JO SKHX
3eMENIbHI JUISTHKYA, TPU3HAYCH] IS BEIACHHS
0COOMCTOrO CEIITHCHKOTO T'OCIIOapCTBA, MOXKYTh
nepeJaBaTUCs TPOMaASHAMU Y KOPHCTYBaHHS
IOPUAUYHUM ocobam VYkpainu i
BUKOPUCTOBYBAaTHCS ~ HHUMH  JUIsl  BEJIEHHS
TOBapHOTO CLTBCHKOTOCTIOIAPCHKOTO
BUPOOHMIITBA, (DepMEepChKOro TocrojapcTBa 0e3
3MIHM [UTLOBOTO MPU3HAYCHHS IMX 3EMETbHHX
IUTSIHOK .

B maHomy Bumanky OaHK-TIO3WMBA4 B3arajii He
Ma€ KOJHUX IIPaB HAOyBaTH y BIACHICTh 3eMEIbH1
TUTSTHKA JUIS. BEJICHHS OCOOMCTOTO CEIITHCHKOTO
rOCIO/IapCTBa.

Takox 11ikaBoto € crpaBa Ne910/23568/15 toro
*k locmomapcekoro cyay wicta KueBa, 3a
HACJIJIKAMH  PO3TJISAY sSIKOI  OyJo TpHIAHSATE
pimenHs Bix 01.12.2015 poky, 3rigHO sIKOTO
3BEpHYTO CTATHCHHS Ha TIPEMET IMOTEKH IIJITXOM
HaOyTTs npasa BJIACHOCTI [TyGniyHNM
aKIl10HEPHUM TOBAapUCTBOM «MICBKUH
KOMEPHIPIHHPI BAHK» Ha 3emenbHi IUISTHKA
CUTBCHKOTOCTIOIAPCHKOTO  TIPW3HAYCHHS,  TIpU
YoMy CyJ Mepoi 1IHCTaHLIi 4iTKO MpOIUcaB, 110
CHIpHI 3€MeNbHI IIISHKA HaJleXaTh 70 3€Mellb
CUTBCHKOTOCTIOAPCHKOTO  MPHU3HAYEeHHA  (AJIs
BEJICHHS CaJIBHUIITBA). [ocmogapchkuM CyaoM
micta KueBa Oyno 3aznaueHo, mo «llo3uBau
IIPaBOMIPHO peai3yBaB liepe10aueHe YaCTHHOO 3
ct. 33 Ta crareit 36, 37 3akony Ykpainu "IIpo

IMOoTeKy" TpaBO Ha I1103aCy/lOBE 3BEpHEHHS
CTSATHEHHsI Ha MpeIMeT IMOTeKH HUIIXOM HaOyTTs
Horo y BIAcHICTh B pPaxXyHOK BHUKOHAaHHS
3a0e3neueHnx  IMoTeKow  3000B's3aHb 32
pIIEHHSAM CYAY, OCKUIBKM LHMMH HOpPMaMu
nepeadayeHo 3aJI0BOJICHHS BUMOT
IMMOTEKOJIEpIKATENsI  IUIIXOM HAOyTTsA  TpaBa
BJJACHOCTI ~ HAa  MIpeIMeT  IMOTeKH,  sIKe
OTOTOXKHIOETBCSL 31 COCOOOM  3BEPHEHHS
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CTSTHEHHs, SIKIIO TaKWii Crocid mependayeHo
IIOT€YHUM JIOTOBOPOM.»

Bapro 3ayBakuTH, 110 JaH1 pilIEHHS 3 OTJISATY
Ha YMHHE 3aKOHOJIaBCTBO € HE3aKOHHUMH, TaK SIK
3akon Ykpainu «lIpo imoreky» Ta 3eMenbHUI
KOJEKC YKpaiHM 4YITKO pEryjire MOpsIoK
3BEPHEHHSI CTATHEHHS Ha 3€MENIbHI JUISTHKA
CUIBCBKOT0CIIOIaPCHKOI0 IIPU3HAYCHHS,
3BaKalOUM Ha YMHHHUIA B YKpaiHi MopaTopiil Ha
BIJUY)KEHHSI 3€MeNlb CUIbChKOIOCIIOaPChKOI0
npusHayeHHd. B nanomy Bumaaky G6aHk, Oymydu
loTexoepKaTeaem 3eMeNbHUX JUITHOK
CUIBCHKOTOCTIOIAPCHKOTO MpPU3HAYCHHS,
mo3z0aBiieHuld  BHOOPY  CHOCOO0y  3BEpHEHHS
CTATHEHHS Ha TpeaMeT inotekd, Tak sk 3Y «lIpo
IMOTEKY» YITKO BKa3ye, 110 peaizallis 3eMeJIbHUX
TUISTHOK CLTBCHKOTOCIIOAAPCHKOTO TPU3HAYCHHS
BiJOYBa€ThCS JIMIIE HA MIPUIIOJHUX TOpPrax.

@®akTU4YHO, SKIIO B JIOTOBOPI  IMOTEKH
3eMeNbHOI  JAUISHKM  CUIBCHKOTOCIIOAPCHKOIO
NpU3HAYCHHS TIepeqdadeHe TMpaBO 3BEPHYTH
CTATHEHHS Ha MpeIMeT IMOTeKH LUIIXOM
BH3HAHHS IIPaBa BJIACHOCTI HA MPEIMET IMOTEKH 32
inoTexoiepKaTeaeM, 3MICT Takoro JIOroBOPY
CYNEpeYHTh 3aKOHOJIABCTBY, & TOMY, 3TiTHO CT.
215 UK Ykpaiau, Takuidi 1OroBOpi € HEIIHCHUM.
Binbme Toro, y BignosigHocTi 10 4.3 cr. 228 11K
VYkpainu, y pa3l HeloJepKaHHS BUMOTHU I0J0
BIJIOBIAHOCTI MPABOYMHY 1HTEpecaM JepKaBu 1
CYCHUIbCTBA, MO0 MOpAJBbHUM 3acagaM TakKui
MIpaBOYUH MOXe OyTH BU3HAHUI HEINCHUM .

Baprto 3ayBakuTH, 110 JOCUTH NMO3UTHBHOIO B
JOCITIJKYBaH11 npoOiemi € MpakTHUKa
BepxoBHoro Cyay VYkpainu. Jlig npukiany, B
VxBam BepxoBnoro Cyay VYkpaimu Big 30
oepe3nst 2011 poky y cmpasi Ne  6-179cB10
3a3Ha4yeHl HACTYIHI TMOMUJIKOBI TMO3HMINIT CYIIB

nomepeAHiX 1HCTaHIINW: «BcTaHOBUBIIM Taki
oOCTaBMHU CyJ TNepuoi I1HCTaHLIi AIMIIOB
OOTPYHTOBAaHOTO  BHCHOBKY TIpO  HAasBHICTh

MIJICTaB JJIS 3BEPHEHHS CTATHEHHS OaHKOM SIK
imoTekojiep>kaTesieM Ha TpeaMmeT imoteku. Toi
¢dakT, M0 Ha yac yXBaJEHHS pIIIEHHS ICHYBaB
MOpaTopii Ha BITUYKCHHsSI 3€MEIbHUX IUISTHOK
CUIbCHKOTOCTIONAPCHKOIO MPU3HAHHS, 10 TOTO K
MOKYMIISIMA TAaKUX JIJASHOK MOXKe OyTu Juiie
oOMexxeHe Kojio oci0, Bu3HadeHux cT. 130 3K
VYkpainu, Ha 1110 TOCHJIABCS aneALiHHIHA cya, He
MO>K€ OYyTH MiJICTaBOIO JJISl BIAMOBH y 3BEpHEHHI
CTATHEHHS Ha 3acTaBJIEHI 3€MEJbHI JIISHKH,
OCKIIBKM ~ MOpaTopii  HOCHUTh  THUMYACOBHUH
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XapakTep, a 0OaHK, NMpUMal4M iX B IMOTEKY,
MOTO/IUBCS 3 TAKUMH YMOBaMH.

OpnnHak, 3BEpTalOUM CTATHEHHS HA TPEIMET
IMTOTEKH Cy/ MepIoi 1HCTAHIIT HE 3BEpHYB yBaru
Ha BUMoOrH cT. 39 3akony Ykpainu «IIpo imotexy»
Ta B pIIICHHI HE 3a3HAYUB JIAHUX, SIKI BIJIOBIIHO
70 1i€i HOPpMH 3aKOHY IMOBHHHI OyTH B HBOMY
3a3HayueHl, 30KpeMa, MOYaTKOBOI LIIHU IpeaMeTa
iMoTeKW JUII  WOro TONANbIoOl  peami3alii.
BinMoBisitoun B 3a/10BOJIEHHI 1MO30BHOI BUMOTHU
IpO BHW3HAHHS TMpaBa BJIACHOCTI Ha MpeaMET
IIMOTEKH 32 OAHKOM amesAIiiHUNA Cyl BUXO/HB 13
TOTO, IO B IMOTEKYy NEPENalOThCS 3eMIli
CUIBCHKOTOCIIOJAPCHKOT0 TPU3HAUEHHS, K1 He
MOXYTh HaJIeKaTH Ha MpaBi BIACHOCTI OaHKY.
Takuii BUCHOBOK € TPaBHJIbHUM.

BimmoBigHo mo 4. 1 ct. 15 3akony Ykpainu
«IIpo imoTeky» imoTeKa 3eMeNbHOI IISHKU
3MIACHIOETHCS BIANOBIHO JO IHOTO 3aKOHY.
3a00poHN Ta OOMEXKEHHS WIOJAO0 BITUYKEHHS 1
[IThOBOTO BUKOPHCTAHHS 3EMEIbHUX IUISHOK,
BcraHoBieHi 3K VYkpainu, € uuHHUMU mipu iX
imoremi. Peamizamisi mepegaHmx B IMOTEKY
3eMENbHUX JUISHOK  CUIBCHKOTOCTIOAAPCHKOTO
NPU3HAYCHHS TPU 3BEPHEHHI CTATHEHHS Ha
IpeIMeT IMOTEeKH 3IIHCHIOEThCS Ha MPUITIOTHHUX
toprax. llokymmem  3eMeNbHUX  JUISHOK
CLIBCHKOTOCIIOAPCHKOTO MPU3HAYEHHS MOXYTh
OyTtH ocoOu, BuzHaueHi 3K Ykpainu.

Takumu ocobamu 3rigno 3 4. 1 cr. 130 3K
Vkpainu € rpoMaasHu YKpaiHH, SKI MaroTh
CLIBCBKOTOCIIOAAPCHKY OCBITY 200 10CBiA pOOOTH
Yy CUIbCBKOMY TOCIOJAPCTBI YU 3alMarOThCA
BEJICHHSIM TOBApPHOTO CLIbCHKOTOCTIOAAPCHKOTO

BUPOOHMIITBA, IOPUIUYHI ocoOu  YKpainw,
YCTaHOBYMMH JIOKyMEHTaMHU SKUX
nepeadavaeThes BEJIEHHS

CUIbCBKOTOCIIOAAPCHKOro BUpOOHMITBA. OTXe,
3eMeNbHI  JUISSHKM  CUIbCHKOTOCIIOAApChKOIO
NpPU3HAYEHHS HE MOXKYTb IIEPEXOJIUTH Y BIACHICTh
0aHKy, CTaTyTOM SKOTO He mepeadadyaeTbes
BE/ICHHS CUIbCHKOT0CIIOIaPCHKOI0 BUPOOHHUIITBAY

3Ba)kalouu Ha Te, [0 MUTAaHHS HEMOXJIUBOCTI
3BEPHYTH CTSATHEHHS Ha 3€MEJNbHY JUISHKY
CUTbCHKOTOCIIOAPCHKOr0 MPU3HAYEHHS MIISIXOM
BU3HAHHS 32 OaHKOM IPaB BJIACHOCTI Ha MpEeIMET
imoteku Oyno BupimeHe Bepxosaum Cynom
Vkpainu me B 2011 porii, BUHUKae 3amUTaHHS,
YoMy MICIIEBl CyAH JOCHTh YacTO MPHUHNMAIOTh
HE3aKOHH1 pIUIeHHS B cIpaBaX, /€ (QaKkTUYHO
BIJICYTHI CYIIEpEUHOCTI B 3aKOHOABCTBI.
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Ilo &  cTocyeTbcs  eMdiTeB3UCY  Ta
cynepdirito, BapTO 3ayBaXWUTH, [0 YHUHHE
3aKOHOJABCTBO YKpaiHM B3arajli HE MICTUTHh B
co0l BperyJIb0BaHOTO MEXaHI3My 3BEpPHEHHS
CTSTHEHHS Ha BKa3aHi MpaBa Ha 3eMeIbHI JIIISTHKHY,
TaKk K  MEXaHi3M  NPWIJHUX  TOPTiB
3aCTOCOBYETHCA JIMIIE A0 3€MEIbHHUX JUITHOK
CLIBCHKOTOCIIOIAPCHKOTO TIPU3HAYCHHSI.

BucnoBku. Haii0i1b11 mpoGieMHIM CTaHOM Ha
ChOTOJHIIIHI JEHb € THUTaHHS 3BEPHEHHS
CTSTHEHHS Ha TPEIMET IMOTEKH, SKIIO TaKuM
MPEIMETOM € 3eMelIbHA JIUISTHKA Ta MpaBa Ha Hef.

30kpema,  JaHa ~ CUTyallisi  3yMOBJICHA
ICHYBaHHSM B YKpaiHi MOPATOPito Ha BiAIYKEHHS

IMOTEKy OCHOBHMI pecypc Ui BUPOOHMLTBA B
chepi AIIK — 3eMeJIbHOT JUTSTHKA
CLIBCHKOTOCTIOAAPCHKOTO MPU3HAYCHHS.

Takox mnpoOJIEMHUM B 3aKOHOJABCTBI Ta
HEIOCHI/DKEHUM Ta TEOPETHYHOMY pIiBHI €
NUTAHHS 3BEPHEHHS CTATHEHHS Ha TPEIMET
IOTEKH, SIKUM € TIpaBa Ha 3eMENIbHY MUISHKY.
@dakTUYHO, CTAaHOM Ha CBHOTOJHIIIHIA JIEHb
CKJIaJjiacst TIeBHA KOJIi3is, 32 sIKO1 iICHYBaHHS TaKOT'O
BHJly IMOTEKH TependadeHe 1 B 3eMEIIbHOMY
Kojekci Ykpainu, i B 3akoni Ykpainu «IIpo
OPEHJy 3eMJTi», OJHAK, MEXaHi3M peaJizailii mpasa
inoTexoiepKaTess 3a10BOJILHUTH CBOI BUMOTH 32
JIOTIOMOT'OFO TIPEIMETA IMOTEKH BiJCYTHIM.

3eMeNb CUTBCHKOTOCIIOIAPCHKOTO MPU3HAYCHHS,
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