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SECTION 4
COMMERCIAL LAWY,
ECONOMIC AND PROCEDURAL LAW

CEKIIIS 4
TOCHOJAPCLKE IMPABO;
TOCNOJAPCLKO-MIPOLIECYAJILHE MTPABO
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HEIIJIATOCHIPOMOKHICTD SIK MATEPIAJIbHO-IIPABOBA IIIJICTABA JIJIs1
BIAKPUTTSA NPOBAKEHHSA Y CITIPABI ITPO BAHKPYTCTBO I'OCITIOAAPCBKUX
OPI'AHIBAIII

Cepeopaxosa FOnia Onekcanopisna,

Kanouoam 1opuoudHux HayK, OoyeHm,

doyenm Kagpeopu 20cnodapcbkoeo npasa

Joneyvkuil HayionanvHuil yrisepcumem imeni Bacuns Cmyca
ORCID: https://orcid.org/0000-0002-2112-7188

VY naHiif HaykoBifl CTAaTTI aBTOPOM YTOUYHEHO BHU3HAYEHHS HEIUIATOCIPOMOXKHOCTI SIK
MaTepialbHO-IIPaBOBOi MIiJACTaBU ISl BIIKPUTTA TPOBAJUKEHHSA Yy cCHpaBl MNpo OaHKPYTCTBO.
Haromomeno, mo 3akpimeni y Koxmekci 3 mporeayp OaHKpyTCTBa IMMIJACTaBH JUISl BIAKPHUTTS
MPOBA/KEHHSI y CHpaBl Mpo OaHKPYTCTBO HE Y3TOJUKYIOTBHCS 13 MOHSTTSAM HEIUIaTOCIIPOMOKHOCTI
OOp’KHHUKa, SIKE 3aKPIIMIEHO Y YaCTHHI mepuriil crarTi 1 1boro Kojekcy, apke iX CyKyIHe 3aCTOCYBaHHS
HE BUMarae BCTAHOBJIEHHS (akTy MOXKIIMBOCTI OOp>KHHKA BUKOHATH CBOI IPOIIOBI 3000B’13aHHS Mepet
KpeAUTOpaMM TICJIi HACTaHHS BCTAHOBJIEHOI'O CTPOKY BHKJIIOYHO Ye€pe3 3aCTOCYBaHHS MpOLELyp
OaHKpYTCTBA.

BcranoBiieHo, 1mo cyau HE BCTAaHOBIIOIOTH (akTH HAIBHOCTI Yy OOpKHHMKA O3HAK
HEIUIATOCIIPOMOXKHOCTI 13 ypaXyBaHHSIM IOHATTSA HEIUIATOCIIPOMOXKHOCTI, SIK€ 3aKpillJIeHO Y
3akoHOAaBCcTBl.  CTBEpHKyeTbCd, 110 NEPEHECEHHS  MOMEHTY  JIOKa3yBaHHS  HAasBHOCTI
HEIUIATOCIIPOMOXKHOCTI Ha CTaJil0 PO3MOPAHKEHHS MaiHOM OOp)KHUKA € MPUYMHOK BUHUKHEHHS
BUIAJKIB O€3M1JCTaBHOIO 3aCTOCYBaHHS /10 OOpXHUKA HACTIAKIB MOPYIIEHHS MPOBAIKEHHS Yy CIIpaBi
npo OaHKPYTCTBO, a came, BeJIEHHS MOpATOpil0 Ha 3aJ0BOJICHHS BHMOT KPEIUTOPIB, OOMEKEHHS
OOp’KHUKa NMPUITMATH PilIeHHS 11010 HOTO MaifHa TOIIO.

[Tigxpecneno, 1m0 icCHyrOYa MpaBOBa MO3UIisT BepXoBHOTO Cyay 111010 MOMEHTY BCTaHOBJICHHS
IUTATOCIIPOMOKHOCTI OOp>KHUKA € HEKOHCTPYKTMBHOIO, aJK€ JOMYCKA€ BIIKPHUTTS IMPOBAIKEHHS Y
crpaBl Mpo OAHKPYTCTBO I10AO0 OOP>KHUKIB, Kl HE MalOTh O3HAK HEIJIATOCIPOMOKHOCTI, a MPOCTO
HEI00pOCOBICHO BHMKOHYIOTH CBOI 3000B’s3aHHS. 3ayBak€HO, IO HEMJIATOCIPOMOXKHICTh €
€KOHOMIYHOIO KaTeropi€ro, BUMarae 3HaHHS OajaHCy MIIMPUEMCTBA, €KOHOMIYHOI CKJIAZ0BOi HOTO
aKTUBIB Ta MACHUBIB TOIIO. 3a/Jisi BCTAaHOBIEHHS (aKTiB JOBEIEHHS 10 OaHKPYTCTBA, (pIKTUBHOTO
OaHKpYTCTBa YU MPUXOBAHOTO OAHKPYTCTBA NMPOMOHYETHCS MPOBEACHHS B O0OB’SI3KOBOMY MOPSIKY
€KOHOMIYHOI eKCIIepTU3U OOpKHHKA JI0 BIAKPUTTS MPOBAKEHHS y CIpaBi Ipo OaHKPYTCTBO.

Kiro4oBi ciioBa: HEMIaTOCIPOMOXKHICTh, 0AHKPYTCTBO, TOCIIOTAPCHKU Cy 1, OOPKHUK, KPEIUTOD,
rpoiIoBe 3000B’ I3aHHS.
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Serebriakova Y.O. Insolvency as a material and legal basis for initiating bankruptcy
proceedings against business organizations. In this scientific article, the author discloses the definition
of insolvency as a substantive legal basis for opening bankruptcy proceedings. It is emphasized that the
grounds for initiating bankruptcy proceedings enshrined in the Bankruptcy Procedure Code are not
consistent with the concept of insolvency of the debtor, which is enshrined in part one of Article 1 of
this Code, as their combined application does not require establishing the debtor's ability to meet its
monetary obligations. to creditors after the due date solely through the application of bankruptcy
proceedings.

It is established that the courts do not establish the facts of the debtor's signs of insolvency, taking
into account the concept of insolvency, which is enshrined in law. It is alleged that the postponement of
the moment of proving insolvency to the stage of disposition of the debtor's property is the cause of
cases of unreasonable application to the debtor of the consequences of bankruptcy proceedings, namely,
a moratorium on creditors' claims, restriction of the debtor to decide on his property.

It is emphasized that the existing legal position of the Supreme Court on the moment of
establishing the solvency of the debtor is unconstructive, as it allows the opening of bankruptcy
proceedings against debtors who have no signs of insolvency, but simply perform their obligations in
bad faith. It is noted that insolvency is an economic category, requires knowledge of the balance sheet
of the enterprise, the economic component of its assets and liabilities, and so on. In order to establish the
facts of bankruptcy, fictitious bankruptcy or hidden bankruptcy, it is proposed to conduct a mandatory
economic examination of the debtor before initiating bankruptcy proceedings.

Keywords: insolvency, bankruptcy, commercial court, debtor, creditor, monetary obligation.

[ToctanoBka npobiemMu. BupimieHHs  yacTuHa JOCIHIIKEHb BTPaTHIIa CBOIO aKTyaJbHICTh i3
TOCHOAAPCHKUM CyJIOM THWTaHHSA MPO BIAKPUTTS TNPUYUHH OHOBIICHHS BiJIMOBIJHOTO 3aKOHOJIABCTBA,
MpPOBa/DKEHHS Yy  CIOpaBi  Tmpo  OaHKPYTCTBO  TEOPETHUYHI acCMeKTH MOPYIIEHOTO y CTATTI MUTaHHA
rOCIIOIApChKOT OpraHi3amlii Mae BaKJIMBE 3HAUEHHS, 3aJHIIAIOTHCA JI0 HOTO Yacy TUCKYCIHHHMHU.

a/DKe Ha IbOMY IIOYATKOBOMY €Talll 3aKJiaJaeThCs BuieBukianeHe  MiATBEPPKYE aKTyalbHICTh
OCHOBa Bci€l mpomenypu OaHKpyTCTBA OOpKHUKA.  TEMH JIOCIIIKEHHSI.

[opsin i3 MM, TIPaBO3aCTOCOBHA IMPAKTHKA CBITYHUTH Lini crarri. MeTtoro sSKOro € oOIrpyHTYBaHHS
PO BIJCYTHICTh €IUHOI MO3MINI CYJAOBHUX OpraHiB  MPOIMO3UINT MO0 HEIUIATOCTIPOMOXKHOCTI  SIK
II0I0 BUPINIEHHS 0araTh0X BaXKJIMBUX IHTaHb IBOTO  MaTepialbHO-TIPAaBOBOT miicTaBu BIZIKPUTTS
etarry. 30KpeMa, Pi3HUM € MiJIXiJ TOCTIOIapPChKUX CYyIiB  MPOBAKEHHS Y CIIpaBi po OaHKPYTCTBO.

JI0 BCTAHOBJICHHS (DaKTy HASIBHOCTI CIIOPY MPO MPaBO Buxiian ocHoBHOro Marepiany. Sk Bxke

IIOI0 3asBJICHUX TPOLIOBHX BHUMOT KPEIUTOpOM 110  3a3Hayanoch, K3[Ib mpsMo He BU3Hauae mifcTaBu
OOpKHMKA, BU3HAUYEHHSI 03HAK HEIJIATOCIIPOMOXKHOCTI  BIJKPHUTTS HPOBAPKEHHS Y CHpaBi Mo OaHKPYTCTBO.

TOLLIO. CucreMHMI aHau1i3 ¢TaTTi 1 Ta YaCTUHH IIOCTOT CTATT1

Konexc VYkpainm 3 mnpouenyp Oankpyrcta 39 KsIlb nmo3Bosise miliT BHCHOBKY, III0 TaKUMHU
(mami — K3slIb) 3ampoBaguB CyTTeBi 3MiHM A0 MiACTaBaMH € 1) HEBUKOHAHHA  OOpPKHUKOM
BU3HAYEHHS MaTepiaTbHO-TIPAaBOBUX MiJICTAB  TPOIMIOBOTO 3000B’S3aHHS Tepes KpeauTopom; 2)

BIJIKpUTTS MPOBA/HKEHHA y CIIpaBi Mpo OaHKPYTCTBO  BIACYTHICTH CIIOPY TMPO TMpaBO IIOJO TaKOTO
6opxnuka [1]. [Ipu 11bOMy, HE YITKICTh BIAMOBIIHUX  TPOIIOBOro 3000B’s3aHHs [1].

HOPM  CTBOPIOE MPaBOBYy HEBU3HAYEHICTh Ta [Mopsin i3 uuM, yacTuHO TpeThoro ctatTi § K3IIb
MOJJIMBOCTI OOpKHHKAaM 1 KpeIUTOpaM 3JIOBXKHBATH  Iepe0adeHa MOXKIUBICTD BiJKPHUTTS TOCIIONAPCHKUM
CBOIMH TpaBaMH, BIJIKPUBAE€ BEIHMKE KOJO TNHTaHb, CYyJOM IPOBADKCHHS y CIPaBi Mpo OAaHKPYTCTBO 3a
BUpILLIEHHS SIKUX BIiAJA€ThCS HA PO3CYH Cydy. 3asBOl0 OOpKHHMKAa TakoXX Yy pasi 3arpo3u #Horo
[oromxyemocs i3 S.Bedipko, Skuil CTBEpIUKYE MPO  HEIUIATOCHPOMOXKHOCTI.

Te, mo peam3amis HoBamii K3[IB wmoxe cratu Brim, y cTaTTi HAeThCS MPO 3aCTOCYBaHHS TaKOi

NPUYMHOK BUHUKHEHHS  MPOOJIeM Yy MPaBOBOMY  MIJCTaBU TUIBKH KOJHM 1HINIATOPOM MOPYIICHHS

peryJoBaHHi BiOBIAHUX MpaBOBiHOCHH [2, c. 16]. crpaBu Npo OaHKPYTCTBO € OOopkHUK. [IeBHI mUTaHHS
AHai3 OCTaHHIX JOCHTI/DKEeHb Ta MyOmikaiiif. B BukinMkae 1 BUKOpUCTaHHS TpH  (OPMYIIOBaHHI

IOPUIINYHIN JTOKTPUHI MPABOBI MUTAHHS MPOBA/DKEHHST  IMIJICTAB CIIONYYHHKA «TAKOXK.

y cIpaBax mpo OaHKPYTCTBO IOCTIIXYBaTH Y CBOIX B cBiTIi 3ragKu nMpo HErIaToCHPOMOKHICTh, BAPTO

mpausix:  [Bewipko,  C.OKykoB,  B.A.Manura, 3BepHYTH yBary, o JBi BUIEe3a3HAUCHI MiJCTaBU AJIS

b.IlonskoB, O.B.TutoBa Ta iHmi. OmgHak ¢IE€BHA  BIIKPUTTS MPOBAKCHHS Y CIIPaBi PO OAHKPYTCTBO HE
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Y3TO/DKYIOTBCSL 13 TOHSATTSM HEIUIATOCTIPOMOKHOCTI
OOpXKHHKA, SIKE 3aKPITUICHO Y YACTHHI MepIii ctaTTi |
KsIlIb, amxe iX cykymHe 3acTOCYBaHHS HE BHUMAarae
BCTAHOBNIEHHS  ()akTy  MOXJIMBOCTI  OOp)KHHUKA
BHKOHATH CBOi TPOIIOBI  3000B’sI3aHHSI  TIEpen
KpPEIUTOPaMHU IIiCJIsl HACTaHHS BCTAHOBJIIEHOT'O CTPOKY
BUKJIFOYHO qyepe3 3aCTOCYBaHHS poLenyp
O0ankpyrctBa. IlomiGHOro 3MicTy € BH3HAYEHHS
HETIaTOCIIPOMOKHOCTI i y wactuni 1 crarti 209 'K
Ykpainu.

[TepexonanHi, 110 TakKe (hopmymroBaHHS
HETJIaTOCIIPOMOKHOCTI HE BimoOpaxkae BCi iCTOTHI
03HAKH HETUTATOCIPOMOXKHOCTI, 1110 HiBEJIOE CKIIAJICHY
poKamMH  CYTHICTh  IHCTHUTYT OaHKpyTCTBa  Ta
YCKJIAZHIOE H0T0 3aCTOCYBaHHS HA MPAKTHLII.

Y HaykoBili JiTeparypi Ta cepel NpPaKTHKIB
BHUCJIOBJIIOETHCS MO3MLis W00  CYTHOCTI
HEIUTaTOCTIPOMOXKHOCTI. HaBememo gesiki  mpaBoBi
BHUCHOBKH IIIOJI0 MOPYIIEHOTO TTUTAHHS.

Tak, JI.b.IBaHOBa BBa)ka€ HEIIATOCHPOMOXKHICTIO
«HE3JIATHICTh cy0’exTa-00pIKHUKA MOTaCUTH
3a00proBaHICTh Yepe3 MEPEBUIICHAS 3000B'13aHb HAll
JKBITHUMH aKTHBAaMH Ha MIEBHOMY BiJIpi3Ky 4acy, Ipu
IIOMY PO3pPaxyHKH 32 BUMOTaMH KPEIUTOPIB 3TiIHO 3
HOpPMaMH{ 3aKOHOJABCTBAa NPO OaHKPYTCTBO MOKHA
3MIHCHUTH B yMOBax BiJHOBIIIOBAIBHUX MPOLEAYD,
30KpeMa JI0CYIOBOi Ta CyA0Boi caHamii» [3, c. 536].

Ha nymky C. XXykoBa npo HerarocnpoMOKHICTb
OOp)KHHMKA BapTO TOBOPUTH Yy TOMY BHIIQJIKY, KOJH
BCTAHOBJICHA CYyJIOM peajibHa BapTiCTh (PUHKOBa abo
OamaHcoBa) yCiX akTWBiB OOp)KHHMKa MeHIIa abo
JOPIBHIOETHCS PO3MIpY IPOLIOBUX BUMOTI KPEIUTOPIB,
CTPOK BUKOHAHHS SKHUX HacTaB [4].

0.0. TeperieHko NOB’s3y€ HEIUIATOCIPOMOXKHICTD
BUKJIIOYHO 13 TaKkMM CTaHOM IIiJUPHUEMCTBA, KOJIH
HasBHI Y HBOTO KOIITA Ta BUCOKOJIKBIJHI aKTHUBU
HEJOCTaTHI  JUIs  TOTallleHHs Horo  OOproBuX
3000B’s13aHb 5, ¢. 63].

BapTo Big3HauWTH, 110 OKpECJIeHA BYCHUMHU

CYTHICTh  HEIUIaTOCIIPOMOYKHOCTI  OIOCEPEIAKOBAHO
BHU3HAETHCS 1 B 3aKOHOJIABCTBI.

Tak, y wactuni moctii crarti 34 K3llb
BH3HAYAETHCS CYTHICTh 3arpos3u

HETUIaTOCTIPOMOXKHOCTI, SIK CTaHy, IO CBIIYUTH TPO
HEMOXXJIUBICTh BHMKOHAHHSI TPOLIOBUX 3000B’S3aHb
OOp)KHMKa B TIOBHOMY O00CS31 Tiepea  IHIIUMHA
KpEIUTOPaMH y BUMAJIKY 3aJ0BOJICHHSI BUMOT OJIHOTO
a00 KiJTbKOX KpenuTopis [1].

VY wactuni werBeprii ctarti 204 'K VYkpainu
HETUIaTOCTIPOMOXKHICTh OB’ A3Y€THCS i3
HE/IOCTAaTHICTIO y OOp)KHUKA MaifHa 3a/J0BOJBHUTH
BUMOT'H KpeIuTOpiB [6].

[opsix i3 UM, aHami3 yxBal CyJy Mpo NOPYIICHHS
MIPOBQ/KCHHS y CIpaBi, SKi pO3MiMIeHI B €IUHOMY
Jep>KaBHOMY PEECTpi CYyJOBUX PIillIEHb CBiTYUTh, IO
CyId HE 3aBXXI{ BCTAaHOBIIOIOTH (DaKTH HASIBHOCTI Y
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OOp)KHMKAa  O3HAK  HEIIATOCIIPOMOXHOCTI i3
ypaxyBaHHSM TMOHATTS HEIUIATOCIIPOMOXKHOCTI, SIKE
3aKPIIJICHO y BUIIICHABEICHUX HOpMax

3aKOHO/MABCTBA. Taka MO3UIIis CYAiB Y3TOKYETHCS 13
MIPaBOBUM BHCHOBKOM BepxOBHOro cyny, sSIkKMd y II.
28-29 mnoctanosu Bix 03 uepsusa 2020 p. y cmpasi Ne
905/2030/19 wHaromocwB Tpo Te, MO0 3aCTOCYBaHHSI
MpOLeAyp OaHKpyTCTBa 11O OOpXKHUKA €
«aJbTEPHATUBHUM CIIOCOOOM 3a/I0BOJICHHS IPOILIOBUX
BUMOT' KpEAWTOpa y TOMY BHMAAKY, KOJH BiJCYTHIH
CITip TIPO TIPaBO IIOJ0 BUMOT KPEIUTOPa» Ta OOPIKHHK
HEHAJIeKHUM YMHOM BHKOHYE TPOILIOBE 3000B’SI3aHHA
[7].

Taka mosutiisi BepxoBHOTO cymy He € Oe3CIipHOIO,
aKe  HAsABHICTh  HEBUKOHAHOTO  IPOLIOBOTO
3000B’sI3aHHS HE MOXe OyTH 03HAKOI0
HEIUTaTOCTIPOMOXKHOCTI OOpkHMKA. B cBithi mporo
noromxyemocs i3 b.IlonskoBum, sikuii BBaXkae, mo y
Takui crmoci® iIrHOpYyeThCsl BUKOHABYE MPOBAKCHHS,
TaK SIK Y BUIIQJIKY HECIUIATH OOPTY KPEAUTOPH MOXKYTh
onpa3dy IHIIIIOBaTH TMOPYIIEHHS  CIpaBH PO
6aHKpyTCTBO [8].

[Tpu upomy, yactuHoIO TpeThoro cTatTi 39 K3IIb,

Ha CyJd TIOKIIAJAaeThess 000B’SI30K MEPEBIPUTH
MOJKJTUBICTB OOp)KHWKa  BHUKOHAaTH  MalHOBI
3000B’S3aHHS,  CTPOK  SKHX  HAacTaB,  SIKIIO

MPOBAKCHHSI y CIIPaBi BIJIKPUBAETHCS 32 3asBOIO
KpenuTopa, TO OOp)KHHKY  HAQJA€TbCs  HPaBO
MiATBEPIUTH CBOIO TUIATOCIIPOMOIKHICTh Ta OILJIATUTH
6opr. [Ipu npomy, C.2)KyKoB 11010 TaKO1 IIepeBipKH Ta
MOJKJIMBOCTI CIIATH OOP>KHUKOM OOPTY JI0 BiAKPHUTTS
MPOBAKEHHS Y CIIPaBi YTOUHIOE, 10 MiATBEPHKEHHIM
TUTATOCTIPOMOXKHOCTI OOp)KHHKA B TaKOMY BHITAJIKY
MOKe OYyTH JMIIEe HasBHICTh Y HBOTO TIPOILIOBUX
KOINTIB, a/pKe HAsIBHICTH 1HIIMX aKTHBIB HE HAIJacThb
OOpPKHHUKY MOJIIUBICTD CIDIATUTH KPEAUTOPY OOPT 110
MOPYIICHHS TIPOBA/HKEHHS Y CIIPpaBi Mpo OAaHKPYTCTBO
[9].

[IpaBo iHTepmpeTalii 1i€i HOPMH y TakHid cIocio €
HACIIIKOM HAJIJICHHS CyJ TpaBOM BiJIMOBUTH Y
BIAKPUTTI  NPOBAa[PKEHHS  TUIBKM Yy  BUNAAKY
3aJJ0BOJICHHA OOPXKHMKOM BHMOT KpeauTopa [0
MirOTOBYOIO 3aCiJaHHS CYyIy.

JlonaTkoBUii apryMeHT Ha KOPUCTh TAKOTO TiIXO1y
pucinoBmoe O. MaliHeBCHKUN, SKHH Big3HA4ae
BiacyTHiCTh geTamizanii y KsIIb mnpomemypu Ta
QIrOpUTMY  TEPEBIPKH  CYAOM  CIPOMOYKHOCTI
OOp>KHMKA BUKOHATH CBOi 3000B's13anHs [ 10, ¢. 52].

Oco0muBOi  aKTyalbHOCTI MOpPYLIEHE MHTAHHS
HaOyBae i3 orjisiay Ha mo3uiito BepxoBHoro cyuy, sika
BU3HAE MOMEHTOM BCTAHOBJICHHSI CyJOM [iHiCHOrO
(hiHaHCOBO-TOCNOJAPCHKOTO CTaHy OOPKHHKA Y CIIPaBi
npo  OaHKPYTCTBO  BXKE  MICHS  TOPYIICHHS
MIPOBAKEHHS y CIIpaBi Ipo OaHKPYTCTBO Ha MiACTaBi
MPOBENEHOTO  PO3MOPSAHMKOM  aHajily  MaifHa
Ooopxxamka (M. 46 mocTaHOBH BepxoBHOTO Cymy Bif
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03.06.2020 p. y copasi Ne 905/2030/19) [7].
locmomapcbki cyan MiATPUMYIOTH Taky HO3HUIIIO.

Hanpuknan, y cmpaBi Ne 910/11140/18 mpo
0aHKPYTCTBO aKITIOHePHOTO TOBapHUCTBA
«TexmpomcepBicy entpom AHTUKPHU30BUX

TeXHoJoriii Oyno 3nificheHo AmHami3 ¢iHaHCOBO-
roCIoaapchKol TSTEHOCTI OOpKHUKA, 3a
pe3ynpTaTaMyd  SKOTO OTPHMAaHO BHCHOBOK IIPO
HasBHICTh  OJHAK  HEIUIATOCIIPOMOXKHOCTI  Ta
noBeAeHHs 1o 6ankpyTcTBa [11].

Otmxe, y Takuil crmocidO MOMEHT JOKa3yBaHHS
HasBHOCTI HEIUIaTOCIIPOMOXKHOCTI MEPEHOCUTHCS Ha
CTafilo pO3MOpAKEHHS MaiiHOM OopkHuka. Came
TOMY BEJIMKOIO € MMOBIPHICTh BUHHKHEHHS BHIIA]KIB
0e3mijicTaBHOTO  3aCTOCYBaHHA  JI0  OOp)KHUKA
HACJIAKIB TOPYIIEHHS TMPOBAKEHHS y CIpaBi Mpo
0aHKPYTCTBO, a caMme, BEICHHS MOpaTopil0 Ha
33JIOBOJICHHSI ~ BHMOT  KPEIWUTOPiB,  OOMEXKEHHS
OOp)KHMKA MPUIMATH PINICHHS I0J0 HOro MaiiHa
tomo. binpm Toro, y Takuéi cmoci® mpocTo
Hee()eKTUBHO BUTPAYAETHCS Yac CYAOBUX OpPTaHiB,
aJpke  TAaKMd CTaH  MPABOBOTO  PEryJIOBaHHS
MPU3BOAUTH JI0 TOTO, IO MPOBAKEHHS IO CIpaBax
Mpo OaHKPYTCTBO OE3MiACTABHO MOPYIIYETHCS, TOTIM
peaNmizyloThCsl YUMaNIo il PO3MOPSIHUKOM MaiiHa,
MOTIM CyOW 3MYLICHI 3aKpUBaTH L€ MPOBAKCHHS.
OxpiM HaBEJEHOTO BapTO BpPaxXOBYBaTH BIUIMB
0e3MiICTaBHOTO MOPYIICHHS MOPYLICHHS CIIPaB IO
0aHKPYTCTBO Ha JIJIOBY peryTalliro OOp>KHHUKA.

10.B.Tumenko CIIPaBEINBO BKazye Ha
HEJIOPEYHICTh 3alpOBaPKEHHS TAKOTO IIAXOAY IO
NOPYIICHHS  NPOB3/DKEHHS 1O  COpaBaM  Ipo
0aHKPYTCTBO, OCKUIBKH «IOPIBHSHO 13 JIOCBiJIOM
KOHKYPCHOTO IIPOIIECY PO3BHHYTHX KpaiH €Bporu, /e
eKOHOMIYHAa CHCTeMa IPYHTYEThCS Ha 3aKOHHOCTI,
CTalMX 3BHYASX JIJIOBOTO 00OpOTY Ta E€KOHOMIYHOI
JOLIJIBHOCTI, B YKpaiHi YacTo 1€ MOXE CTaTh
CIIOKYCOI0 IITyYHO BTSTHYTH IDIaTOCIIPOMOYKHE
MIOPUEMCTBO Y 3adopMaiizoBaHy  NPOLEAYPY
OankpyTcTBa» [12, c¢. 187].

3BiCHO, iCHyIOYa MPAaBOBA MO3UIIiS 1100 MOMEHTY
BCTaHOBJICHHSI IJIATOCTIPOMOXKHOCTI  OOp)KHHKA €
HEKOHCTPYKTHBHOI, aJDKE€ JIONYCKa€ BIIKPUTTS
MPOBAKCHHSI Yy CIpaBi Npo OaHKPYTCTBO IOJIO
OOPKHUKIB, SIK1 HE MalTh 03HAaK
HEIUIATOCIIPOMOXKHOCTI, a MPOCTO HEIOOPOCOBICHO
BUKOHYIOTH CBOT 3000B’I3aHHSI.

Amxe gk crBepaxkye b. Ilomsakos, mpus’s3ka
HEIJIaTOCIIPOMOKHOCTI ~ JIMIIE A0  BUKOHAHHS
TPOIIOBOTO  3000B’SI3aHHA  O3Ha4Yae  HeOaXaHHS
BUKOHYBaTH  TpOLIOBI ~ BHMOTM, peajbHa X
HETIATOCIIPOMOKHOCTI  Mae OyTH HiATBepIKeHa
BHKOHABYHM MPOBapKeHHsM [13, ¢. 151].

C. XXykoB nye BIy4HO HaroJoIllye Ha TOMY, II0
BU3HAUYEHHS  MOMEHTY  BHHHKHEHHS  3arpo3f
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HEIUTaTOCTIPOMOXKHOCTI € OJTHUM 13 KIIFOYOBUX ITUTAHb,
SIKE€ CyJI BYUACHO Ma€ JMOCTiUTH [4].

[Toromxyemocs i3 b.IlonskoBum, SIKUA
MEPeKOHAHWN y HEraTHBHOMY BIUIMBI OKpPECIEHOTO
MiXOAY A0 BiIKPUTTS CTIPaB Mpo OAHKPYTCTBO, a caMe,

BUKOPHUCTAaHHS ~ IHCTUTYTY  OaHKpPyTCTBa IS
peinepchKoro 3aXOIUICHHS MiANPUEMCTB,
HETIOBEpHEHHS OOpTiB Ta KPEOWTIB, BHU3HAHHS

HEAIMCHUX Yroa JIHCHUMH, 3MiHM MiJCYJHOCTI IO
cIipaBaM MO30BHOTO MPOBAIHKEHHS [§].

Brim, anaimi3 mpaBo3acTOCOBHOI MPAKTUKH CBITIUTH
PO HasIBHICTh BUMAJKIB, KOJIW CyJy HaMaraioThCs Y
MEBHUI CIIOCI0 BCTAHOBUTH (DAKT IIIATOCTIPOMOYKHOCTI
6opxxanka. Hampuxiaz, yxsanoro Bix 22.03.2021 p. y
crpaBi Ne  904/2573/21 Tocnomapcekuii  Cyn
JuinponeTpoBchbkoi 00jacTi BUTpeOyBaB Yy BiJii
JIep’KaBHOI BHKOHABYOI CIY>KOM  iH(opMaIlio mpo
HasIBHICTh BUKOHABYMX IIPOBAXKEHb 11010 OOP)KHUKA,
ix MaTepiany y BHUNAJKy HAasBHOCTI Ta MHUCHMOBI
MOSICHEHHS JICPKaBHOTO BUKOHABIIS 111010 TIepediry ix
BHKOHaHHSA [14].

[linTpuMyroun Taky iHIIIaTHBY CyIy BapTO
Bij3HauuTH, 1110 Hopmu K3I1b He HagaroTh cyay nmpasa
BiIMOBHUTH y TIOPYIIICHHI CIIPaBH MpO OaHKPYTCTBO Y
BUTIATIKY BCTAaHOBIICHHS  (DaKTy  BiICYTHOCTI
TUIATOCIIPOMOXKHOCTI. bijibl TOoro, BUTpeOyBaHi cyioMm
JOKYMEHTH HaBpAJ YU JagyTh MOXKIHUBICTh
HAJI©KHUM YHHOM TepeBipuTH (iHAHCOBHI CTaH
OOpXKHHKA, ajKe HEeTJIaTOCTIPOMOXKHICTh €
E€KOHOMIYHOIO KaTeropi€lo, BUMarae 3HaHHS OajaHcCy
MiANPUEMCTBA, EKOHOMIUHY CKJIaJJ0By HOT'O aKTHBIB Ta
MACUBIB TOIIO. AJDKE SK BII3HAYAKOTH E€KOHOMICTH
Hdem'sHuyk M.A,, JlazykiHa B.O.,
HEIUTaTOCTIPOMOXKHICTh TIANIPUEMCTBA Ma€ MiClle Y
BUNAJIKY IIEPEBULICHHS HAJl BapTICTIO MaifHa po3Mipy
3000B‘s13aHb OOp)KHUKA 200 Y BUMAAKY HE3aJ0BiITBHOL
CTPYKTYpH #oro Oanancy [15, c. 191]

[lepexoHaHHi, 0 ICHYIOUMIA MiIXiA CYyAiB 3AATHUH
CTBOPHTH 0€3J114 BHUIA/IKIB BiIKDUTTS TPOBAHKECHHS Y
crpaBi Mpo OGaHKPYTCTBO BIJHOCHO OOPXKHUKA, KUK
HEMa€e O3HAaK HEeIUIaTOCIPOMOXKHOCTI. BriM, 3amis
BCTaHOBJICHHsSI ()aKTiB NOBEOCHHA A0 OaHKpPYTCTBa,
(GiKTUBHOTO OaHKpyTCTBA UM MIPUXOBAHOTO
OaHKPYTCTBA JOMUILHUM € TPOBEACHHS SKOHOMIUHOT
eKCIepTH3H OOpKHUKA JI0 TOPYLICHHS POBaKEHHS y
crpaBi Ipo OAHKPYTCTBO.

BucHoBku. [MincymoByroun BUKJIQJICHE
JOXOAMMO BHCHOBKY IMpO ICHYBaHHS HarajibHOL
HEOOXiAHOCTI BJIOCKOHAJIEHHS [IPaBOBOT'O
peryiioBaHHS BIJJHOCHMH HECIPOMOXKHOCTI  3aIJIsl
3a0e3MeYeHHs] CIPUATIANBUX YMOB JJIsl €KOHOMI4HOTO
PO3BUTKY YKpaiHH Ta MOKpAIIEeHHs 11 iHBECTULIIITHOTO
kimimary. [IpoBejeHe JOCHI/DKEHHS JIa€  TPaBO
CTBEPAKYBaTH IPO IOLIJIbHICTh BCTAHOBIICHHS CYIOM
(akTy HasBHOCTI O3HAaK HEIIATOCIPOMOKHOCTI [0
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