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Abstract

The urgency of the problem described in the
article is the existence of an ineffective
observance mechanism of athletes' and fans'
rights in connection with the manifestations of
discrimination in sports. Therefore, the purpose
of the article is to find ways to improve Ukrainian
legislation in terms of protection of human rights
from any manifestations of discrimination. To
achieve this goal, the system-structural method
and the formal-legal method, the method of
analysis, the formal-logical method were used.
The Ukrainian legislation in the researched field
is analyzed. The experience of other countries in
combating discrimination in sports has been
studied. It is proposed to create an institute of
sports ombudsman in Ukraine and stressed the
need not to improve the criminal legislation in
terms of clarifying the provisions of Article 161
of the Criminal Code of Ukraine. The expediency
of establishing administrative liability for non-
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AHoTanisa

AXTyaJIpHICT ONHMCaHoOl B CTAarTi MpodieMu
3yMOBJIEHA ICHYBaHH;IM HEe(PEKTHUBHOTO
MEXaHI3My JOTPUMAaHHS TpaB CHOPTCMEHIB i
BOONIBANILHUKIB Y 3B’S3Ky 3 TIPOSBAMHU
muckpuMiHamii B cmopTi. Tomy Mera crarti
TIOJISITa€ y TOLIYKY HAaIlPSMKIB YJAOCKOHAJIEHHS
YKpaiHCHKOTO 3aKOHOAABCTBA Y YACTUHI 3aXUCTy
MpaB  JIOAWHU  Bix  OyAb-KHX  TpPOSBIB
quckpuMiHamii. Iy JOCATHEHHS MOCTaBICHOT
METH Oyno BUKOPHUCTAHO CUCTEMHO-
CTPYKTYpHHUiIl MeToJ 1 (hOpMabHO-IOPUANYHUI
METOJl, METOJ aHali3y, (HOpMaJbHO-JIOTIYHUIT
Meron. Y CTarTi pO3IJSIHYTO NPaBOBI OCHOBH
MOPYIIEHHS TpaB JIIOJWHU Y 3B’SI3KYy 3
IUCKpUMiHamiero y cmopti. [IpoaHanizoBaHO
YKpaiHChKE 3aKOHOJABCTBO Yy JOCIIJDKyBaHiH
cdepi. JocmipKkeHo TOCBIM iHIMUX KpalH II0I0
nporuaii Ta OOpOTHOM 3 AWMCKpUMIHALIED Yy
CropTi. 3anponoHOBaHO CTBOPUTH IHCTHUTYT
cnoptuBHOoro omOyncmMeHna B YkpaiHi Ta
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compliance with anti-discrimination legislation,
amending the Code of Ukraine on Administrative
Offenses, which, in turn, will facilitate more
prompt prosecution for human rights violations
in sports. The practical value of the obtained
results is that it can be taken as a basis for finding
a mechanism to improve the fight against
discrimination in sports.

Key words: prohibition regulations, universal
values, rights of athletes, racial discrimination,
sports ombudsman.

Introduction

The role of sport in society has become
increasingly important over the years, either for
the individual and public health (Malm,
Jakobsson, & Isaksson, 2019). Moreover,
analysis of the provisions of the scientific
doctrine, international treaties and national
legislation  shows  (Reznik, = Muzychuk,
Andriichenko, Yakushchenko, & Korzh, 2020)
that sport is an important means of promoting
and strengthening universal respect for human
rights, used to combat all forms of
discrimination, including racism and xenophobia
(United Nations, 2015), therefore 64 % of EU
citizens regard sport as a means of combating
discrimination (Katsarova, 2021).

At the same time, sport, despite its significant
positive impact, can provoke negative
phenomena, which can result human rights
violations. In particular, we are talking about
discrimination. According to research of the
University of Central Florida's Institute for
Diversity and Ethics in Sport (TIDES), acts of
racism in sports in the U.S. sharply decreased
from 52 acts in 2018 to just 25 in 2019. However,
over the globe, there were 131 occurrences in
2019 compared to 137 in 2018. In 2019,
according to TIDES, a large amount of the
international documented racist acts have
occurred during professional soccer games. From
131 racist acts in sports in 2019, 81 of them
(62%) were related to soccer, the most popular
and most played sport in the world. Most of the
discrimination was targeted toward African,
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HaroJomeHo He HeOOXiTHOCTI YIOCKOHAJICHHS
KPUMIiHaJbHOTO 3aKOHOAABCTBA y  YacTHHI
YTOYHEHHS JIUCIIO3MIT CTaTTi 161
Kpuminansaoro konekcy Ykpainu. Bkazano Ha
JIOLTBHICT BCTAHOBJICHHS aJMiHICTPAaTHBHOI
BIAIIOBiAAILHOCTI 3a HEeJ0JepKaHHS
AQHTUINCKPUMIiHAIIHHOTO 3aKOHOJIaBCTBA,
BHICIIX BiAmoBiaHI 3MiHN 10 Komekcy Vkpainu
PO aIMiHICTPAaTHBHI IPaBOMOPYIICHHS, IO, Y
CBOIO YEpTy, CIPHUATHME OULTBII OIEePATHBHOMY
MIPUTATHEHHIO bi o) BIIITOBIAIIBHOCTI 3a
MOPYUICHHS TIpaB JIOAWHH y cdepi Cropry.
[IpakTryHa MiHHICTE OTPHMAaHUX pPE3YIbTATIB
T0JISITa€ B TOMY, 1[0 OCTaHHI MOXYTb OyTH B3STi
32 OCHOBY NpU  NOHIYKYy  MeXaHi3My
YIOCKOHAJICHHS TpOTHIii Ta 0OpoThOM 3
JUCKPUMIHAIIIEIO Y cdepi CIopTy.

KaouoBi cioBa: 3a00OpoHHI  MOCTaHOBH,
3arallbHOJIO/ICHKI IIIHHOCTI, IIpaBa CIIOPTCMEHIB,
pacoBa JMCKPUMIHALLIS, CIIOPTUBHUH
OMOYICMEH.

Muslim and foreign-born players on opposing
teams within these countries' top leagues such as
the Serie A in Italy and the English Premier
League in England (Lapchick, 2020). Speaking
of Ukraine, in order to obtain official information
on human rights violations based on gender, race,
color, participation in sports, they convincingly
point to the current facts of discrimination in the
Ukrainian sponsor.

As we can see, the problem of discrimination in
parties exists both in Ukraine and around the
world, even though the rules on non-
discrimination are enshrined in the national
legislation of each country, as well as at the
international level. In addition, discrimination is
observed against both fans and athletes.
Therefore, the study of issues against human
rights in sport is relevant, but discrimination is a
gross violation of human rights as a universal
value.

Theoretical framework

The theoretical basis of the study of
discrimination in sports, which is a threat to
human rights violations, are the scientific works
of both domestic and foreign scientists. D.
Kilvington and J. Price point out that, despite
education and awareness increase campaigns,
discrimination continues to be a deep-rooted
problem in sport (Kilvington, & Price, 2018). In
turn, M. Zenquis and M. Mwaniki indicate that
there is a desperate need to rethink the place of
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sport in global society, which, necessarily,
includes deconstructing of White supremacy and
our deterministic views on race, gender, and

ethnicity (Zenquis, Mwaniki, 2019).

J.  Phillips says that, two patterns of
discrimination have been identified: (1) black
players exclusion from central, leadership
positions and (2) black players marginal ability
exclusion from the opportunity to play (Phillips,
1997).

At the same time, O. Shevchenko notes the need
of distinguishion between differentiation and
discrimination in sport. In addition, the
information that they appear differs from the
following main characteristics: (a) the subject of
differentiation acts as a rule-making body or the
social partners who have the right to adopt
normal legal or collective acts of trust; (b) the
differentiation may be both “positive" and
"negative™; (c) the grounds of differentiation may
be combined or subjective designations
(Shevchenko, 2010).

Scientists say that sport organisations continue to
place a low priority on addressing the exclusion
and discrimination experienced by LGBTQ+
people  (lesbian, gay, bisexual, trans,
questioning/queer, and sexual/gender diverse). It
was previously thought that this was due to the
lack of quantitative evidence of the problem;
however, a huge amount of quantitative research
has been conducted over the last decade,
including two international studies that provide
strong evidence that discriminatory behavior
remains prevalent in sport and is detrimental to
this population (Denison, Bevan & Jeanes,
2021).

P. Oliver, J. Lusted emphasize the problem of
unwillingness and ignorance of filing a
complaint in the event of any form of
discrimination. This reluctance is due to a
general lack of understanding of the complaint
and the procedure of its processing (Oliver, &
Lusted, 2015).

S. Teetzel and C. Weaving draws attention to the
absence of inclusive policies for trans athletes
has resulted discrimination, exclusion, and
harassment. This is especially evident with the
case of trans athletes in the 21st century. Social
inclusion in sport means the actual existence of
equal opportunities to access (Teetzel, S.,
Weaving, C. (2017).). Good practices are the
promotion of widespread sports, and the presence
of people that tend to be excluded from the
development of leadership and technical
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activities in society. This means that no
discrimination exists in the access to these
positions based on racial, ethnic, religious,
disability, gender, sexual orientation, social class
grounds, or others (Marivoet, 2014).

According to S. Patel (2021), recent years have
witnessed increasing attention to the promotion
of athletes’ human rights, and this has given the
rise to determining how to guarantee those rights
in the context of sport. As athletes are
increasingly finding their own voice and
asserting their rights, the question how to balance
the interests of sport with the protection of
human rights of the athlete arises (Patel, 2021).

Methodology

Both general and special methods of cognition
were used in the research process. Thus, thanks
to the system-structural method, in a phase
Theoretical framework the latest publications on
the issue of discrimination in sports, which is a
threat of human rights violations, were
considered, and the results of the research were
systematically presented. The formal-legal
method allowed the analysis of the legal bases of
human rights violations in connection with
discrimination in sports in a phase Ukraine's
experience in combating and combating
discrimination in sport. The method of analysis,
which we used in phases Legal basis for human
rights violations related to discrimination in sport
and International experience in combating and
combating discrimination in sport made it
possible to determine Ukrainian legislation and
the positive foreign experience in combating and
combating discrimination in sports. For its part,
the formal-logical method, used in phase
Ukraine's  experience in  combating and
combating discrimination in sport made it
possible to formulate proposals for improving the
mechanism for combating and combating
discrimination in sports. The article contains 26
references, of which 21 are references to
scientific sources (Web of Scince and Publons
databases), and 5 are references to legal sources.

Results and discussion

Legal basis for human rights violations related to
discrimination in sport

Existing international standards reaffirm the
value of human rights, as well as the importance
and need to ensure that their rights in the field of
sport are protected from discrimination. Even
though at the international level there is a fairly
extensive legal framework for the prevention of
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discrimination in sport, some forms of
discrimination are still widespread. Thus, the
principle of non-discrimination is enshrined in
Art. 7 of the Universal Declaration of Human
Rights, which states that all people are equal
before the law and have the right to equal
protection against any discrimination and against
any incitement to such discrimination (United
Nations, 1948).

The International Convention against Apartheid
in Sport, which enshrines the legal definition of
apartheid, is fully committed to the prohibition of
racial discrimination in sport: the term
"apartheid" means a system of legalized racial
segregation and discrimination its systematic
oppression, which is carried out in South Africa,
and “apartheid in sport" means the
implementation of the policy and practice of such
a system in sports, both among professionals and
amateurs (International Convention against
Apartheid in Sport, 1985).

At the same time, Article 2 of the Racial Equality
Directive defines discrimination as occurring
where one person is treated less favorably than
another is, has been or would be treated in a
comparable situation on grounds of racial or
ethnic origin (Council Directive 2000/43/EC,
2000). According to the Council of Europe's
European Commission against Racism and
Intolerance, racism is the belief that grounds such
as "race", color, language, religion, nationality or
national or ethnic origin justify contempt for a
person or group of persons, or the notion of
personal superiority. or groups of people
(European Commission against Racism and
Intolerance (ECRI), 2002).

The special attention is paid to General Policy
Recommendation Ne 12 on Combating Racial
Discrimination in  Sport in 2009, which
recommends: (a) Adopt and implement anti-
discrimination legislation that provides for
universal access to sport along with punishment
for acts of racism; (b) to establish associations
against racism in sport; (c) to train the police to
detect and combat racism in sport; (d) to raise
awareness of examples of racism and racial
discrimination in sport (European Commission
against Racism and Intolerance (ECRI), 2009).

Thus, within the broad framework of human
rights, international instruments direct states and
stakeholders to promote non-discrimination in
sport and to recognize gender rights. They set
minimum standards that encourage states to
adopt and implement measures, including
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legislation, to eliminate discrimination based on
gender (Patel, 2021).

Ukraine's experience in combating and
combating discrimination in sport

For the Ukrainian legislator, the improvement of
the legal framework for  combating
discrimination in sports, in particular in terms of
responsibility for any manifestations of
discriminatory actions against others, remains an
urgent issue. The general rule on liability in
connection with the violation of equality of
citizens depending on their race, nationality,
religious beliefs, disability, and other grounds is
provided by criminal law and provides for
liability in the form of fines or restraint of liberty
for up to 5 years, deprivation of the right to hug
certain positions or engage in certain activities
for up to 3 years or without such (Law Ne 2341-
111, 2001). However, this article is called a "ghost
article"” because the latter is rarely used in
practice. It seems that due to the vagueness of the
disposition and the specifics of its application, it
is not able to provide absolute protection for the
equality of citizens. Sanctions in cases under this
article are rarely applied by the courts, and, as a
rule, the case either does not reach the court at
all, or the qualification is changed to another
article. If there are signs of other criminal
offenses, the actions of the perpetrators are often
classified under articles that provide a motive for
prejudice (for example, as hooliganism)
(Cvirkun, 2021).

In addition, according to the practice of criminal
investigations into any manifestations of
discrimination, over the past 5 years, 616
criminal proceedings have been opened for
offenses committed on the grounds of
intolerance, most of which (over 60%) were
closed due to lack of corpus delicti. Thus, on the
one hand, every year the number of cases of law
enforcement officers applying the article on
violation of equality of citizens increases, on the
other hand - statistics show the low efficiency of
this article and the selective approach of
investigators to qualify for it. At the same time,
4% of such cases have been sent to court, and
30% are still ongoing (Report on the results
Research, 2021). At the same time, there is no
official data on the number of open cases related
to discrimination in sports, which is evidence of
the imperfection of the mechanism of
investigation and prosecution for discriminatory
acts in sports. It is obvious that we can say that
the victims have no motivation to complain about
any  manifestations  of  discrimination.
Accordingly, there is an objective need to create
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a mechanism that would effectively prevent and
violate human rights violations in the field of

sport.

The national legislator has repeatedly tried to
resolve the situation with criminal prosecution
for discrimination. Thus, the draft Law on
Amendments to the Criminal Code of Ukraine
(on Combating Hate Crimes on the Grounds of
Sexual Orientation and Gender Identity) was
registered in the Parliament. It complements the
list of aggravating circumstances in the
commission of certain crimes "on the grounds of
intolerance of a person's sexual orientation or
gender identity." However, there are three
alternative versions of this bill. Two of them,
apparently, are simply designed to avoid the
expression "gender identity of a person™ or at
least reduce the number of mentions of gender in
the Criminal Code of Ukraine (Cvirkun, 2021).
However, none of the bills was adopted due to
the lack of justification.

International experience in combating and
combating discrimination in sport

In contrast to Ukraine, in other countries, along
with  criminal liability, there is also
administrative liability. In Belgium, for example,
the essence of administrative liability is reduced
to the imposition of a fine or the imposition of a
prohibition. The latter is a preventive measure of
punishment, because it is derived from the
opportunity to attend sports competitions for
some time. According to T. Tymofeichyk,
responsibility for combating racism in sport lies
with both state institutions of power (legislature,
courts, police, state bodies responsible for sport,
local authorities) and non-governmental
organizations (professional and amateur sports
associations of the national level, clubs, local
sports  associations, fan clubs, player
organizations, anti-racist associations, etc.)
(Timofeychik, (2014). Therefore, a special body
is often created and functions, the competence of
which includes counteracting and combating
discriminatory actions in the field of sports. For
example, in Spain there is a State Commission
for Combating Violence, Racism, Xenophobia
and Intolerance in Sport, which is responsible for
maintaining a register of fans and associations /
groups of fans, as well as the right to propose
liability for both fans and sports clubs or
federations.

The Australian Government has incorporated
into the national framework, in accordance with
the Racial Discrimination Act 1975, the
provisions of the International Convention on the

Elimination of All Forms of Racial
Discrimination. At the same time, the Australian
Commission on Human Rights and Equal
Opportunities is responsible for investigating
sport offenses and discrimination in the name of
the country and has developed several
awareness-raising initiatives in recent years to
combat the harmful effects of racism in society,
including sporting activities. The campaign,
entitled Racism: It Stops with Me, is part of a
national strategy to combat racism and promotes
a clear understanding by the Australian
community of what racism is and how to prevent
and combat it.

In addition, in some countries there is an
institute of ombudsman in the sports field. Here
are some examples of them: 1) Sport Specific
Ombudsmen - i.e., USA Fencing has an
Ombudsman role which: will develop a panel
with one person in each region to determine the
issues that exist for the referee corps and work
with the members of the FOC to develop
solutions; 2) Sport Specific Ombudsmen — i.e.,
The United Kingdom’s Independent Football
Ombudsman: is appointed by the Football
Association, the Football League and the Premier
League, in consultation with the Department for
Culture, Media and Sport. The IFO provides
independent external scrutiny of complaints
within a transparent, accountable and effective
system of self-regulation by the football
authorities; 3) Sport Integrity Ombudsman — i.e.,
The Austrian Fair Play Code Ombudsman is: a
professional and confidential first point of
contact for athletes and other stakeholders in
sport who have information on past or planned
match fixing activities. The Ombudsman office
advises and offers guidance on how to handle
suspicious and potentially dangerous situations
best in relation to match fixing (Fowlie, 2017).

Slovenia is one of the few countries where the
ombudsman's activity is regulated at the legal
level in terms of protection of athletes' rights. The
procedure for appealing to the ombudsman is
confidential and informal. That is, the party to the
dispute may seek advice or evaluate actions
without involving other parties. The ombudsman
does not disclose the results of the procedure to
the public. In addition to confidentiality, a great
advantage of the procedure for contacting the
ombudsman in Slovenia is the right of athletes to
contact him free of charge, and such access is
provided for all athletes, local sports
organizations, and sports federations (Kralji¢, &
Drnovsek, 2021).
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In addition to the above, it is worth considering
the proposals of foreign scientists to establish
separate institutions for the protection of human
rights in the field of sports at the international
level. There is a proposition to establish
International Anti-Discrimination in Sport Unit
(IADSU), which would act as a watchdog and
enforcement body to fight against discrimination
in sport (Patel, 2015). In order to close the gaps,
IADSU will have the power to investigate cases
of discrimination, apply changes to the rules and
impose fines on sports authorities for non-
compliance with the code of conduct, such as
restricting participation in major sporting events.
Another important function of the IADSU would
be to provide education and training to sports
bodies and athletes on inclusion and exclusion, as
well as on physical and non-physical human
differences. Training can be offered to
familiarize groups with the basic human rights
provisions that exist to protect athletes (Patel,
2021).

Also, one of the recommendations was to create
a sports ombudsman who would give athletes the
voice and ensure the experience of combating
discrimination against spectators of sports
competitions deserves special attention. On the
basis of Council Decision 2002/348/JHA, data
exchange between national football information
points has been developed. Services and/or sports
authorities are now able to exchange operational
information on high-risk supporters with police
services and/or sports authorities. Furthermore,
the Commission also promotes the wide use of
the Handbook for Police Cooperation and
supports pan-European anti-sports violence
training for police officers and safety personnel
(Katsarova, 2021).

Conclusions

Thus, one of the current problems in the field of
sports is combating any manifestations of
discrimination against both athletes and fans.
Accordingly, there is an urgent need to create an
effective mechanism for overcoming
discrimination against the above category of
people, which, in turn, will guarantee the
protection of their rights as universal value.

Considering the experience of other countries,
the priority for Ukraine should be the creation of
the institution of sports ombudsman, given the
ineffectiveness of pre-trial investigation and trial
of causes related to violations of equality of
citizens depending on their race, nationality,
religion and other characteristics. In addition, the
criminal legislation needs to be improved in

terms of clarifying the disposition of Article 161
of the Criminal Code of Ukraine. It is also
advisable to establish administrative liability for
non-compliance with anti-discrimination
legislation by amending the Code of Ukraine on
Administrative Offenses, which, in turn, will
facilitate more prompt prosecution for human
rights violations in the field of sports.
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