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ROLE OF EUROPEAN VALUES IN SHAPING INTERNATIONAL LAW

Lisniak B. A.
student
Sumy State University

Values are often taken to mean moral ideas, attitudes to the world, or
norms and behaviors that are considered ‘good’ in a particular group,
community or organization. They’re usually abstract nouns, like
‘authenticity’ or ‘respect’. It's better to think of values as the things that are
most important. They’re the things that guide our decisions. And the most
crucial: values reflect our sense of right and wrong.

Law is shaped by the underlying values of society. Law is not built and
defined solely by rule making, by formula or by inexorable command, but
rather it is organized around, and derived from, inhering values and serves
as an expression or manifestation of natural human and societal bonds of
conduct. [1]

The European Union is founded on values. Value foundation can be
understood both as the basis for and the corollary of a normative
integration process. This is mostly visible in the area of fundamental rights,
shaped over decades by the jurisprudence of the Court of Justice of the
European Union (CJEU) and codified in 2003 in the European Charter of
Fundamental Rights. It went hand in hand with a European constitution
building characterized in CJEU case law as the “autonomy” of the EU legal
order in relation to the national constitutions of the Member States and to
internationalFootnotel legal systems. [2]

The European Union is founded on the following values:

1. Human dignity is inviolable. It must be respected, protected and
constitutes the real basis of fundamental rights.

2. Freedom of movement gives citizens the right to move and reside
freely within the Union. Individual freedoms such as respect for private life,
freedom of thought, religion, assembly, expression and information are
protected by the EU Charter of Fundamental Rights.
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3. The functioning of the EU is founded on representative democracy.
A European citizen automatically enjoys political rights. Every adult EU
citizen has the right to stand as a candidate and to vote in elections to the
European Parliament. EU citizens have the right to stand as a candidate and
to vote in their country of residence, or in their country of origin.

4. Equality is about equal rights for all citizens before the law. The
principle of equality between women and men underpins all European
policies and is the basis for European integration. It applies in all areas. The
principle of equal pay for equal work became part of the Treaty of Rome in
1957.

5. The EU is based on the rule of law. Everything the EU does is
founded on treaties, voluntarily and democratically agreed by its EU
countries. Law and justice are upheld by an independent judiciary. The EU
countries gave final jurisdiction to the European Court of Justice - its
judgments have to be respected by all.

6. Human rights are protected by the EU Charter of Fundamental
Rights. These cover the right to be free from discrimination on the basis of
sex, racial or ethnic origin, religion or belief, disability, age or sexual
orientation, the right to the protection of your personal data, and the right
to get access to justice.

The EU’s values are laid out in article 2 of the Lisbon Treaty and the EU
Charter of Fundamental Rights. In 2012, the EU was awarded the Nobel
Peace Prize for advancing the causes of peace, reconciliation, democracy
and human rights in Europe. [3]

The choice of rules of interpretation is also restricted by the political
ideology or the basic value in the individual field of law. The basis of
criminal law, the principle of legality, i.e. the demand that a punishment
must be under the provision of the law, therefore implies that subjective
interpretation of intent in conflict with the wording of the law is impossible.
In varying degrees the individual fields of law are affected by different basic
values. Administrative law is influenced by the demand for the rule of law
and equality, constitutional law is influenced by “the principle of authority”
(The Danish Constitution § 3) and “human rights”, and the basic value of
civil law is “private autonomy.” The knowledge of the basic value in the
individual fields enables the legal practitioner to choose the correct basis
for legal argumentation. [3-4]

In order to protect common values, the EU has to avail itself of
safeguarding competences under Union law, even in areas outside of
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application of EU law stricto sensu (the acquis). Using the example of the
rule of law, it can be demonstrated that value protection is a predominantly
political task that calls for political solutions together with effective rule of
law dialogues, and needs EU institutions to act as facilitators and guardians
of the treaties by making use of the enforcement instruments under Art. 7
TEU and Art. 258 TFEU. In parallel, a culture of values could be fostered by
an evidence-based monitoring within a new instrument of “CVM for all”
(Cooperation and Verification Mechanism).

Common values are building legitimacy for the EU and justify the
endowment and exercise of competences and transferred powers. The
values mentioned in Art. 2 TEU are on one hand intertwined by their
content, because a realisation of democracy and fundamental rights
without applying the rule of law does not seem to be possible. On the other
hand, values are intertwined institutionally, because they are shared
amongst the Member States and the Union. The content of constitutional
values is to be defined by a legal substantial cooperation amongst
constitutional  courts and courts  exercising  constitutional
functionFootnote15 within the European Union, may it be by preliminary
references under Art. 267 TFEU for harmonized precedence jurisdiction
through the CJEU, or by other, more informal references and influences of
legal developments across Member States. Decisions of national courts are
the basis for the ECtHR to state a so-called “European Consensus” in its case
law, which the court uses to justify a case-driven development in the
interpretation of the ECHR, whereas the CJEU avails itself of the method of
comparative analysis when interpretatively developing its case law. The
constitutional Europeanisation process is characterised by the cooperation
of courts and a comparative establishment of the law in mutually
“interlocking” legal orders. Albeit there is no full integration of the three
orders (EU primary law, constitutional traditions common to the Member
States and ECHR), it can be acknowledged that there is a singular
constitutional connection established amongst them, namely by Art. 6(3)
TEU.

Yet, despite the assertions of a case driven process of
constitutionalisation, the value sphere of EU law is specific: while the CJEU
might have opportunities to state on aspects related to values, one cannot
expect the CJEU to conclusively determine the full content of “EU values” in
its jurisprudence on value enforcement by way of Art. 7 TEU, because in the
present constitutional architecture the CJEU does not have jurisdiction to
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rule on the substance of values, but—in accordance with Art. 269 TFEU—
would only rule on procedural aspects of enforcement. In this limited
enforcement setting, the CJEU will not be able to assume its ultimate
functions as EU constitutional court, but will have to cede the final
determination of risks, systemic deficiencies and sanctions to the political
institutions Council and European Council. This legal circumstance is a
starting point for the argument that value enforcement is accomplished in
the political sphere.

While the Art. 2 TEU values are common to the Member States, the EU
draws from those common values for its own constitution. They build the
core and foundational basis that is set for the EU as its “aim” (Art. 3 TEU).
Thus the values have the potential and the authority to build the normative
foundation for a constitutional narrative, as a premise to the Union legal
system, an unchallenged ground on which a discussion of rule-making
considering societal and political options can take place.

Chronologically, the founding value and primordial plot of the
Community narrative is the common market. Some other values are not
mentioned in Art. 2 sent. 1 TEU, that are, however, of significance for the
EU, like peace and the well-being of the peoples of the EU, which Art. 3
refers to as the aim of the EU. More values appear in other provisions of
primary law. The values stand next to each other without an a priori
subordination or differentiation. Nevertheless, three areas of values appear
to have an overarching significance without claiming that other values are
necessarily and completely comprised in these three: the rule of law,
democracy and fundamental rights.

The nature of values commands that they may be shared in their
entirety. A gradual or differentiated opt-in-opt-out approach in accepting,
supporting and realising values is not conceivable. The theory that it
suffices to impose an enlargement conditionality upon a candidate country
only during the phases of approximation towards the EU has visibly failed,
as is shown in the cases of Poland and Hungary. For the future, this means
that any up-coming conditionality, at least for countries that are candidates
for accession to the EU, suffers a loss of credibility. A substantial and
sustaining commitment to the basic values is needed, in which, as Bonelli
remarked, “lies the difference between a ‘commmunity of interests’ and a
‘union of values™.

Where the process of constitutionalisation is perceived as the
continued acknowledgement of legal structures that are fundamental in the
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sense that they build the basic premises on which a legal system is posited,
then it finds itself not in need of a finalité other than the mere requirement
that it is oriented towards its core values. A value-based constitution is
value- and purpose-oriented, rather than finalité-oriented. Admittedly, Art.
3 TEU does not provide an answer to the question of a final shape of the EU
institutional or constitutional order. But it points to the aims of the EU that
are defined as to “promote the values” of the EU. An effective promotion of
values as a constitutional narrative requires knowledge about content and
relationship of values amongst each other. [4]

To sum up, we can say that the European Union values are rooted into
the vast majority of international treaties. International law is not built and
defined solely by rule making, by formula or by inexorable command, but
rather it is organized around, and derived from, inhering values.
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