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OCOBJIMBOCTI PEAJIIBAIIIl KPUMIHAJIbHO-IPABOBUX HOPM B YMOBAX
BOE€HHOI'O CTAHY

TI'opiuenko C. O.
cmyoeumxka Il kypcy HHI npasa
Cymcvko2o Oeparcasnozo yHigepcumemy
Hayxoeuii kepienux: Cyxonoc B. B.
0. 10. H., npoghecop, npoghecop xageopu KII/[C HHI npasa

Cymcvkozo deparcasrnozo yHieepcumemy
VkpaiHa — He3aJe)XkHa CyBEpeHHa JepkaBa 1 HIXTO HEMae IIpaBa MOPYLIyBaTH
TEPUTOpiaJIbHY LUIICHICT Ta CYBEpEHITET KpaiHW, aje CyCiOqHs KpaiHa po3moyana
noBHOMacHITaOH1 BilicbKoB1 11i Ha Tepurtopii Ykpainu. Tomy 24 mororo 2022 poky Ykazom
[Ipesunenta Ha Tepuropii YkpaiHu Oyino BBEJEHO BOEHHMH cTaH. BiAmoBigHO 10 3akoHY
VYkpaiau «IIpo mpaBoBuil peKUM BOEHHOTO CTaHYy», BOEHHHH CTaH — I1e¢ OCOONUBUI MPaBOBUIA
pPEeXUM, 110 BBOAUTHCS B YKpaiHi abo B OKpeMHX 11 MICIIEBOCTSAX y pa3i 30poiiHoi arpecii uu
3arpo3u Hamajy, HeOe3MeKu JepKaBHIN He3aleKHOCT1 YKpaiHu, ii TepuTopiajibHINA HIJTICHOCTI Ta
nepeadavae HaJaHHS BiJNOBIIHUM OpraHaM Jep>KaBHOI BIIAJM, BIHCHKOBOMY KOMaH]yBaHHIO,
BIICLKOBHM aJIMIHICTpalliiM Ta OpraHaM MiCIIEBOTO CaMOBPSIyBaHHS TOBHOBA)KEHb,
HEOOX1THUX JUIsl BIIBEPHEHHS 3arpo3u, Bijcidl 30poiHO1 arpecii Ta 3abe3neueHHs HallloHAIbHOT

Oe3neky, YCYHEHHs 3arpo3u HeOe3leKH JepaBHIN He3allexKHOCTI YKpaiHu, ii TepuropiaibHii

IUTICHOCTI, @ TaKOXX THMYacoBe, 3yMOBJIEHE 3arpo30i0, OOMEXEHHs KOHCTHTYLIMHHUX MpaB i
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CBOOO/T JIFOIMHM 1 TPOMAJITHUHA Ta TIPAB 1 3aKOHHUX IHTEPECIB IOPUANYHUX OCI0 13 3a3HAYCHHSIM
CTPOKY J1ii ux oOMexeHs [1].

be3cyMHIBHO, 3ampoBaJKEHHS BOEHHOT'O CTaHy Ha BCid TepuTopii Ykpainu motpelye
JIeSIKUX 3MIH B 3aKOHOJABCTBI Ta BILJIMBA€ HAa OCOOJMBOCTI HOro 3acrocyBaHHs. €. CTpenbloB
NEpEeKOHAHMWH, 10 BBEACHHA IOIO IIPABOBOIO PpPEXHUMYy IOTpedye 00O0B’A3KOBOIrO
YIIOCKOHAJIGHHSI CHCTEMH TpaBa B IIUJIOMY Ta KOXHOI Taiy3i mpaBa 3 METOI CTBOPEHHS
HEOOXiJTHOI HOpMAaTHBHOI 0a3u Ui 3AIHCHEHHS 3allJIaHOBAaHUX 3axoliB. B 3B’s3Ky 3 MM,
IOYMHAIOUY 3 NP0y BBEJEHHS BOEHHOI'O CTaHy, Oyjia BHECEHO HU3KY 3MiH (IPUIHSATTSA HOBUX
HOPMAaTHUBHO-IIPABOBUX AKTIB, JOIOBHEHHS Ta YTOYHEHHS ICHYIOUMX Towlo) 10 KpumiHambHOro
KOoZeKCy Ykpainu [2, c. 244]. Came TOMY pO3TIsSTHEMO, SIKI OCOOJIMBOCTI peai3allii HopM Ipasa
i 9ac Aii BOEHHOTO CTaHy Ha MPUKJIAAl KpUMIHAJIBHOTO 3aKOHOIABCTBA.

He moxna He morogutucs 3 aymkoro B. AOGmamcbkoi, fika BBaXKae, 110 B yMOBax
BOEHHOIO CTaHy 3HAyHO 3MIHUBCSA TMpOLEC 3IIMCHEHHS KpPUMIHAJIBHOTO MPOBAKCHHS,
3aKOHOJIABIEM OYJIO YXBaJ€HO HH3KYy HOPMAaTHUBHHX aKTiB, SKAMH 3MIHEHO MPOIEIyPY
OPUTSATHEHHS 0OCOOM 10 KPHMIiHAJIBHOI BiJNOBIJAJILHOCTI Ta BBEIECHO HOPMH, IO MAalOTh
IPaBOOOMEKYBAJIBHUM XapakTep uisd rpoMajsH. BuxiiHum (akTopoM BIUIMBY Ha KpUMiHaJIbHE
IOPOBa/DKCHHS B YMOBAaX HAJ3BUYAMHUX MPAaBOBUX PEXHUMIB € crenudika HOPMAaTUBHOIO
perymoBaHHS IHOTO Tmpouecy. Pa3oM 13 HOpMamu, XapakTepHUMH [UIS PETYITIOBaHHS
NPaBOBIIHOCHH B yMOBaX HOPMAaJbHOI JKUTTEIISUIBHOCTI, JO HOPMATHBHOI KOMIIOHEHTH
IPaBOBOI'O PETYJIOBAHHS BKJIIOYAIOTHCS Ha/3BHYaiiHI 3aKOHU. BOHM BCTAaHOBIIOIOTH HE TIJIBKU
cneurdiyHi 3aco0M Ta MEXaHI3MHU MPAaBOBOIO PETYJIIOBaHHS, ajle ¥ MalOTh CBOIO CHEUU(IKY
I0J10 /i1 y TPOCTOPi, Yaci Ta 3a kojiom ocib [3, c. 141].

BBenennss Ta i BOEHHOTO CTaHy BHOKPEMIJIIOE TIEBHI OCOOJHMBOCTI KBamidikarii
KPUMIHAJBHUX TPaBONOpYLIEHb. 3a 0COOJMBO KBali(iKOBaHI CKJIAQAM KPUMIHAIBHHUX
IPaBOMNOpPYIIEHb BIANOBIAHMMHU YacTHMHaMH crtated KpuMiHanbHOTO KoOJeKCy YKpaiHu
nependauyeHo 3HA4YHO OuUTbLIl ToKapaHHsA. Ilpu3Hauaroum nokapaHHs 3a KBami(ikoBaHi i
0co0JIMBO KBali(hiKOBaHI CKJIAJU KPUMIHAIBHUX IPABOIOPYILIEHb, CYJ YypaxoBye BCl 1HIII
oM SIKIITYI04i 200 0O0TsKyro4i OOCTaBMHHM, KpIM THX, fKI € O3HaKaMH TaKOro CKJauay.
Hanpuknan, SKio kpaai’kka B yMOBaX BOEHHOTO CTaHY 3a I[I€I0 O3HAKOIO BXKe KBaliikoBaHa 3a
4. 4 ct. 185 KpumiHaibHOTO KOJEKCYy YKpaiHH, TO BUNHEHHS KPUMIHAJILHOTO MPAaBOMOPYILIEHHS
B YMOBax BOEHHOTO CTaHy — BJpYre HE BPaXxOBYETHCS SIK OOTSHKyroua 0OCTaBHHA, 60 BOHO BXKE
BpaxoBaHo npu kBaii¢ikauii. Ile npaBuno nependadeHo 4. 4 cr. 67 KpuMiHaIbHOTO KOAEKCY
Vkpaiau. [{ono BciX I1HIIKMX KPUMIHAJIBHUX MPAaBONOPYIIEHb, BIAHOCHO SKHUX TOAIOHUX
KBai(DIKOBAaHUX CKJIAJIB (BUMHEHHS B YMOBaX BOEHHOIO cTaHy) B KpumiHalbHOMY KOJEKCI

VYkpainu creuiagbHO HE IependadyeHo, — TO B pa3l X yYHMHEHHS, BOHU KBaTi(piKYyIOThCS SIK

260



3BHYANHO — 3a BIJMOBITHOIO CTAaTTEl0 ab0 4acTHHOIO. Tak HampuWKIA, Hapa3i He mependayeHo
nonioHoro kBamipikoBaHoro ckiamy 3a mmaxpaiictBo (cr. 190 KpumiHaibHOTO KOIEKCY
Vkpaiau). Yactuau 2-3 wmiei crarti nependavaroTh iHII  KBamiikoBaHI Ta OCOOJIMBO
kBamidikoBaHi Ckjaaau (IOBTOPHO, ab0 3a MOIMEpPeAHBOI0 3MOBOIO I'PYIOK 0ci0, abo Take, IO
3aBJaJI0 3HAYHOI IIKOAM MOTEPHUIOMY — 4. 2; y BEJIUMKHUX PO3Mipax, ado IUISIXOM HE3aKOHHUX
oreparii 3 BUKOPUCTAHHIM €JIIEKTPOHHO-00YNCITIOBATBHOT TEXHIKU —
4. 3; B 0COOIMBO BEITUKHUX pO3Mipax ad0 OpraHizoBaHO rpymnor — 4. 4) [4].

3rilHO 3 3aKOHOJABCTBOM ICHYIOTH II€BHI OCOONHMBOCTI KBaipikaiii KpUMiHAIBHUX
IIPaBOMNOPYIIEHb B YMOBaX I[bOI'0 PEXKHUMY, SIK 3a3HAYAIOCs paHille, TOMY Hij 4ac Ji1i BOEHHOIO
CTaHy € OCOOJIMBOCTI 10O MpU3HAYEHHS MokapaHb. Tak y KpuminaipHOMY Kozekci YKpainu
BU3HAYEHO, 10 BUMHEHHSI KPUMIHAIBHOTO MPABONOPYIICHHS 3 BUKOPHCTAHHIM YMOB BOEHHOTO
CTaHy € 00CTaBUHOIO, siKa 00TshKye mokapaHHs [5]. Lle o3Havae, 1m0 BUHHA ocoba 3 METOIO
HOJIETIIEHHS. BYMHEHHS  KPUMIHAJIbHOTO  IPABONOPYLIEHHS  BUKOPUCTOBYE  HalOLIbII
HECTIPUATIUBUI U CYCIUIBCTBA 4Yac, THKKI OOCTaBMHM Ta YMOBH, B SKHX ONUHHIIOCS
CYCHUIBCTBO, IO CBIAYUTH PO MiJBUIICHUH CTYIHb CYCIUJIbHOI HEOE3NEKH 3JI0UMHIB, SKi
BUMHAIOTHCS B YMOBAX BOEHHOr0 ctaHy. CaMe TOMy IOKapaHHs s 0C10, BA3HAHUX BUHHUMHU Y
BUMHEHHI KpUMIHAJIBHUX MPaBOIOPYILIEHb B MEPioJ BOEHHOTO CTaHy, cyJ Oynae Impu3HA4yaTd 3
ypaxyBaHHIM IIi€l 0OTsDKyBaJIbHOT OOCTaBMHHM, TOOTO BHA 1 pO3MIp NMPU3HAYEHOTO TOKAPAHHS
Oyne HaOMMKEHUM J0 MaKCHUMallbHOI Mexi, nepeadayeHoi KpumiHalibHUM KoJleKcoM YKpaiHu
[6].

BoeHHuit craH BIUIMBa€ He TUIbKM Ha KBasli(ikalilo KpUMIHAIBHUX MPaBOMOPYLIEHb Ta
NpU3HAYCHHS TIOKapaHb, a W Ha KpHUMiHAIbHE MPOBA/DKEHHS 3aranom. [liciast BBemeHHs
IIPaBOBOTO PEXUMY BOEHHOTO CTaHY, MPOLEC 3/IHCHEHHS KPUMIHAIHHOTO MPOBAKCHHS Mae
0cOONMBHI XapakTep Ta 3a3HaB JAeskux 3MiH. lle BigOyBaeThcsi TOMy, IO 3iliCHEHHS
KPUMIHAJIBHOTO NPOBA/DKEHHS B YMOBaX BOEHHOI'O CTaHy mepeadadae CyTTeBE 301JIbIIEHHS
HpOIECYaIbHIUX MOXKJIMBOCTEH CTOPOHM OOBHMHYBAUCHHS Ta CHPOIICHHS psay mpoueayp [7]. Y
LIJIOMY, SIK CIYIIHO 3a3HA4aeTbCs B JITepaTypl, crenudika peryatoBaHHS KPUMIHAIBHUX
npolecyaJbHUX MPAaBOBIAHOCHH B YMOBAaX HAaJ3BUYAaWHUX MPABOBUX PEKUMIB MOJATAE Y TOMY,
10 BOHM 3a0€3MeUyIOThCS HE TIIBKH OpAMHAPHUMH HOPMaMM 1 3aKOHOJABCTBOM, sIKE Ji€ B
YyMOBaxX HOPMAJIbHOI XKHUTTEMISUIBHOCTI, a W HaA3BUYAWHUMM 3aKOHAMH, $Ki MarOTh CBOIO
cnenudiky 3acTOCyBaHHS Ta BIAMOBIIHO BIUIMBAIOTH HAa OCOOJIMBOCTI peryitoBaHHS chepu
KPUMIHAJIBHOTO MPOBA/KEHHs, 110 OE3yMOBHO CTOCYEThCS TaKOX 1 KPUMIHAJIBHOTO
NPOBAJPKEHHS B YMOBaX BOEHHOTO cTaHy [8, c. 389].

OTxe, BBEEHHS BOEHHOTO CTaHYy Ha TEpPUTOpPii KpaiHM BHOCUTH JEsIKI KOPEKTHUBU B

peamizaiiro HOpM KPUMIHAJIBHOTO TpaBa. AHaNI3ylOUd BCE BUIICHABEJCHE, MOXKHA 3POOUTH
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HacTymHi BUCHOBKH. [lig 4ac nmii BOEHHOTO CTaHy BHHHMKAIOTh JCSKI OCOOJMBOCTI KBamidikarii
KpUMIHAIBHHUX TPaBONOPYIIEHb, M0 BIUIMBAE, OE3MOCEpeTHHO, HA TPU3HAYCHHS TOKApaHHS.
Takox [ 1BOTO TPABOBOTO PEKUMY IIO3HAYAETHCS Ha 3AIHCHEHHI KpPUMIHAJIBHOTO

IMPOBA’KCHHA 3araJioM.
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